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SLS 13RS-412 ORIGINAL

Regular Session, 2013
SENATE BILL NO. 179
BY SENATOR CLAITOR

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

CRIMINAL PROCEDURE. Providesrelativeto bail. (gov sig)

AN ACT
To amend and reenact Code of Criminal Procedure Articles 311, 312, 313, 314, 315, 316,
317, 318, 319, 320, 321, 322, 323, 324, 325, 326, 327, 328, 329, 330, 331, 332, 333,
334, 335, and 336 and R.S. 15:85, and to repeal Code of Criminal Procedure Articles
327.1, 330.1, 330.2, 334.1, 334.2, 334.3, 334.4, 334.5, 335.1, 335.2, 336.1, 336.2,
337, 338, 340, 341, 342, 343, 344, 345, 346, 347, 348, 349, 349.1, 349.2, 349.3,
349.4, 349.5, 349.6, 349.7, 349.8 and 349.9, relative to bail; to provide definitions;
to providerelativeto authority to fix bail, bail schedules, surrender of the defendant,
and judgments of bond forfeiture and appeals; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Code of Criminal Procedure Articles 311, 312, 313, 314, 315, 316, 317,
318, 319, 320, 321, 322, 323, 324, 325, 326, 327, 328, 329, 330, 331, 332, 333, 334, 335,
and 336 are hereby amended and reenacted to read as follows:

Art. 311. Bail defined

A. Bail is an order of the court establishing the amount, type, and
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conditions of bond for therelease of the defendant from jail.

B. Every bail order shall be in writing and signed by a judge or

magistrate, set the type and a single amount of bail for each charge, designate

the officer or officers authorized to accept the bail, and set forth other

conditions of the bond in accordance with law. A bail order may issue on

reguest of thestate or defendant, or on theinitiative of thejudge or magistr ate.

Art. 312. Fypesand-etectionsof bait Bail before and after conviction
o gl . :
43 Beit-wit - _

A. Except as otherwise provided in this Article, a person in custody

charged with the commission of an offense is entitled to be admitted to bail

befor e conviction.

B. A person charged with a capital offense shall not be admitted to bail

if the proof is evident and the presumption is great that he is guilty of the

offense. The defendant may apply for a contradictory bail hearing. For

pur poses of the bail hearing, thereturn of atruebill of indictment shall create

a presumption of quilt.
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C.(1) A defendant char ged with acrimeof violence, or with production,

manufacture, distribution, or dispensing or possession with intent to produce,

manufacture, distribute, or dispense a controlled dangerous substance as

defined by the Uniform Controlled Danger ous Substances Law may, upon

motion of the prosecutor, bedetained for not mor ethan five days, exclusive of

weekendsand legal holidays, pending contradictory bail hearing. Thedefendant

shall be detained pending contradictory bail hearing if he is charged with a

crime of violencelisted in R.S. 14:2(B), or if the defendant isin custody or in

court following the issuance of a warrant for hisfailureto appear in court.

(2) Following the contradictory hearing, upon proof by clear and

convincing evidence either that thereis a substantial risk that the defendant

might flee or that the defendant poses an imminent danger to any other person

or_the community, the judge or magistrate shall order the defendant held

without bail.

(3) Upon proof by clear and convincing evidence that the defendant

failed to appear at his criminal proceedings as notified, there shall be a

presumption that the defendant is a substantial flight risk.

D. Except as otherwise provided in this Article, a defendant is entitled

to bail after conviction if the maximum sentence that may be imposed is

imprisonment for five years or less, or if a sentence of five years or less has

actually been imposed. Bail may beallowed if the maximum sentencethat may

be imposed is imprisonment exceeding five years, or if the sentence actually

imposed exceeds imprisonment for five years.

Art. 313. Surety

A. Every bail order shall permit the defendant to post a cash bond,

commercial surety bond, or secured personal surety bond. A bail order may,

except as provided in this Article, permit the defendant to post an unsecur ed
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personal surety bond or arecognizance bond, or may specify a combination of

the types of bonds per mitted for a single char ge.

B. The court shall not release any defendant on an unsecur ed per sonal

sur ety bond or recognizance bond if the defendant is arrested for or charged

with any of thefollowing crimes:

(1) A crime of violence asdefined in R.S. 14:2(B).

(2) The production, manufacture, distribution, or dispensing or

possession with intent to produce, manufacture, distribute, or dispense a

controlled dangerous substance as defined by the Uniform Controlled

Danger ous Substances L aw.

(3) Any felony offense, an element of which is the discharge, use, or

possession of a firearm.

Art. 314. Semmeretal-sarety Conditions of bail

A. Asconditions of every bail bond, the defendant shall submit himself

tothe ordersand process of the court, shall not leavethe state without written

per mission of thecourt, and shall not commit any crime. Thecourt may impose

any additional condition of release that is reasonably related to assuring the

appear ance of the defendant before the court.

B. The court shall require any person charged with a second or

subseguent violation of R.S. 14:32.1 (vehicular homicide), R.S. 14:39.1

(vehicular negligent injuring), R.S. 14:39.2 (first degree vehicular negligent

injuring), R.S. 14:98 (operating a vehicle while intoxicated), R.S. 14:98.1

(underagedrivingunder theinfluence), or aparish or municipal ordinancethat

prohibits the operation of a motor vehiclewhileunder theinfluence of alcohol
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or drugs, toinstall an ignition interlock device on any vehiclethat he operates

as a condition of bail. The defendant shall havefifteen daysfrom the datethat

heisreleased on bail to comply with thisrequirement, and theignition interlock

device shall remain on the vehicle or vehicles during the pendency of the

criminal proceedings. Under exceptional circumstances, the court may waive

the provisions of this Paragraph but shall indicatethereasonsfor such waiver

to the law enforcement agency that has custody of the alleged offender's

documentation.

C. The court shall require any person indicted for the crime of

aggravated rape(R.S. 14:42) to wear an electronic monitoring deviceand to be

placed under activeelectronicmonitoringunder conditionsset by thecourt. The

defendant may be required to pay a reasonable supervision fee to the

supervising agency to defray the cost of the reguired el ectronic monitoring.

D.(1) Every person arrested for a crime may be required, and every

per son arrested for aviolation of theUnifor m Contr olled Danger ous Substances

Law or acrimeof violenceasdefined in R.S. 14:2(B) shall berequir ed to submit

toapretrial drugtest. Every such person who tests positivefor the pr esence of

one or more of the designated substances set forth in Subparagraph (2)(b) of

this Paragraph, shall, as a condition of bail, be required to participate in a

pretrial drug testing program, to submit to continued random testing, and to

refrain fromtheuseor possession of any controlled danger oussubstanceor any

substance designated by the court, as conditions of bail.

(2) The court may, and in all municipalitieswith a population of three

hundred thousand or more persons shall, implement a pretrial drug testing

program that shall provide for thefollowing:

(a) Mandatory participation for all persons arrested for violations of

Statelaw.

(b) Drug testing to determine the presence of phencyclidine (PCP),

opiates(heroin), cocaine, methadone, amphetamines, or marijuana, prior tothe
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first court appear ance and random testing ther eafter to verify that the per son

isdrug free.

(c) Restrictions on the use of any and all test resultsto ensurethat they

are used only for the benefit of the court to deter mine appropriate conditions

of release, monitoring compliance with court orders, and assisting in

deter miningappropriatesentences. A form statement shall besigned by thelaw

enforcement _agency and the person in custody stipulating that under no

circumstances shall the information be used as evidence or _as the bass for

additional char ges.

(d) Reasonable testing procedures to ensur e the fair administration of

thetest and protection for the chain of custody for any evidence obtained.

(e) Theimplementation of any pretrial drugtesting program authorized

pursuant to the provisions of this Paragraph shall be contingent upon receipt

of sufficient funding by the court requiring thetest. All contracts awarded to

any drug testing company authorized to conduct the pretrial drug testing

program provided for in this Paragraph shall be awarded in accordance with

the provisions governing public contracts, R.S. 38:2181 et seq. No eected

official whoisin any way connected with theadministr ation of thepretrial drug

testing program provided for in this Paragraph, either directly or indirectly,

shall haveany financial inter est, either directly or indirectly, in any drugtesting

company participating in such pretrial drug testing program.

E. The court shall consider whether the defendant poses a threat or

danger to a victim of the criminal offense. |f the court deter mines that the

defendant poses such athreat or danger, it shall require as a condition of bail

that the defendant refrain from going to the residence or_household of the

victim, thevictim's school, and the victim's place of employment, or otherwise

contacting thevictim in any manner whatsoever , and shall refrain from having

any further contact with thevictim. If thevictim isafamily member, household

member, or dating partner of thedefendant, the court shall issue and transmit
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a Uniform Abuse Prevention Order in accordance with R.S. 46:2136.2. In

addition, the court may order the defendant to be equipped with a global

positioning monitoring system as a condition of bail and assess the cost of the

defendant's participation and monitoring to the defendant.

F. Upon thedefendant'sfailureto meet any of the conditions of hisbail,

the court may order hisbond revoked and may remand the defendant or issue

awarrant for hisarrest.

Art. 315. Personat-surety Authority to fix bail

The following magistrates, throughout their several territorial

jurisdictions, shall have authority to fix bail:

(1) District courts having criminal jurisdiction, in all cases.

(2) City or parish courts and municipal and traffic courts of New

Orleans having criminal jurisdiction, in cases not capital.

(3) Mayor'scourtsand traffic courtsin criminal caseswithin their trial

jurisdiction.

(4) Juvenile and family courts in criminal cases within their trial

jurisdiction.

(5) Justices of the peacein cases not capital or necessarily punishable at

hard labor.

Art. 316. Fypesofpersona-sdrety Schedules of bail
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A. Unlessthe bail isfixed by a schedulein accordance with Paragraph

B of thisArticle, the amount of bail in criminal cases shall be specifically fixed

in each case.

B. A schedule of bail according to the offense charged in noncapital

criminal cases may befixed by adistrict court. Thecourt order setting the bail

scheduleshall fix theamount of bail for each offenselisted, designatetheofficer

or officers authorized to accept the bail, and order that bail be taken in

conformity with the schedule. It may also contain _a general provision

designating the amount of bail for any noncapital felony not listed in the

schedule. A copy of the schedule shall be sent to all jails, sheriffs offices, and

police stations within the jurisdiction of the court. When morethan one court

hastrial jurisdiction over an offense, the applicable bail schedule shall bethat

schedule of the court in which the caseisto betried. A bail schedule may be

revised or rescinded at any time.

C. A person charged with the commission of a crime for which bail is

fixed by a schedule may give bail according to the schedule. If such a person

has not furnished bail, then the person shall be brought beforethe court for a

contradictory hearing to deter mine bail within seventy-two hours after arrest,

exclusive of weekends and holidays.

D. Bail herein may be set above or below the scheduled amount if the

court deemsit appropriateor thedistrict attorney movesfor good causeto have

the bail set above the scheduled amount and the court finds it appropriate.

Art. 317. Ynseedredpersonal-surety Factorsin deter mining amount of bail
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The amount of bail shall be such that, in the judgment of the court,

commissioner, or magistrate, it will ensure the presence of the defendant as

required, and ensur ethe safety of any other per son and the community, having

regard to:

(1) The seriousness of the offense char ged.

(2) Theweight of the evidence against the defendant.

(3) The previous criminal record of the defendant.

(4) The ability of the defendant to give bail.

(5) Thenature and seriousness of thedanger to any other person or the

community that would be posed by the defendant's r elease.

(6) The defendant's voluntary participation in a pretrial drug testing

program.

(7) Theabsenceor presenceof any controlled danger oussubstancein the

defendant's blood at thetime of arrest.

(8) Whether thedefendant iscurrently out on bond on a previousfelony

arrest for which heisawaitinginstitution of prosecution, arraignment, trial, or

sentencing.

(9) Any other circumstances affecting the probability of defendant's

appearance.

(10) Thetype or form of bail.

Art. 318. Seectredpersonal-sarety Juvenile recordsto deter mine bail

A. For the purpose of fixing bail, a magistrate may make a written

reguest of any juvenilecourt for an abstract containingonly thedelinguent acts

of adefendant currently beforetherequesting magistrate. Therequest shall be

promptly complied with; however, not more than forty-eight hours, exclusive

of weekendsand legal holidays, shall lapse beforethereqguested information is
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deposited in the mail, addressed to therequesting court.

B. Therequesting court shall not copy, duplicate, or otherwiser eproduce

such juvenilerecords, and these shall bedeposited in themail and addr essed to

theissuing juvenile court within seventy-two hours, exclusive of weekends and

legal holidays, after delivery of therequest.

Art. 319. Cendittonstorproviding-apropertybond I ncrease or reduction of bail;

sufficiency of security

Page 10 of 43
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 13RS-412 ORIGINAL

SB NO. 179

Thecourt having trial jurisdiction over the offense charged, on its own

motion or on motion of thestateor defendant, for good cause at a contradictory

hearing, may either increaseor reducetheamount of bail, modify theconditions

of a bail order, or require new or additional security. For purposes of this

Article, good causefor increase of bail specifically includesbut isnot limited to

there-arrest of thedefendant on offenses alleged to have been committed while

out on bond. The modification of any bail order wherein a bail bond has been

posted by a defendant and his sur eties shall upon said modification ter minate

theliability of the defendant and hissuretiesunder the previously existing bail

contract. A new bail must be posted in the amount of the new bail order.

Art. 320. Fhoesewhomaynotbesdretres Remedy for refusal of bail or excessive

A person held may invoke the supervisory jurisdiction of the court of

appeal on aclaim that thetrial court hasimproperly refused bail or areduction

of bail in a bailable case.

Art. 321. Atffidavitof-sarety Bail bond defined; termination of bond obligation
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A. A bail bond is a contract under private signature between the

defendant and his sureties as solidary obligors, and the state of L ouisiana as

obligee. Thebond shall bein writing, be entered into before an officer whois

authorized to takeit, and state a single amount of bail for each charge.

B. Theobligation of the bail bond isthat the defendant shall appear in

court as notified pursuant to Article 328. The surety assumes all risksthat the

defendant may not appear.

C. Theobligation of the bond shall run from the execution of the bond

contract, and shall terminate by written order of conviction, acquittal,

modification of bail, or revocation of thebond. Theobligation shall terminate

upon dismissal of the charge by the prosecution, unless within three days,

exclusive of weekends and holidays, the defendant is charged with the same

crime or another crime of the same or lesser class arising out of the same

incident or matter. The obligation shall terminate upon surrender of the

defendant under Article 334.

D. Orleans Parish district judges with criminal jurisdiction sitting en

banc may adopt rules effectuating telephonic communication and verification

of bonds and r el eases.

E. Nothing in this Article limits the court's authority to increase or

reduce bail pursuant to Article 319.
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A. The security pledged for a cash bond shall bein the form of cash,

certified check, cashier'scheck, or money order, and deposited with the officer

authorized to accept the bail.

B. Thecourtsin theparishesof St. John the Baptist and St. Charles, by

written rule, may alter the per centage amount of bail to be deposited with the

officer authorized to accept the bond and authorize the officer to charge an

administrative fee, not to exceed fifteen dollars, for processing the bond.

C. Upon final disposition of all cases in which a cash bond has been

made pursuant to this Article, and the deposit has remained unclaimed for a

period of onevear from the date of thefinal disposition, the officer authorized

to accept said bail shall apply and use one-half of such fundsfor the operation

and maintenance of the office of the clerk of court, or the office of the clerk of

thecriminal district court in Orleans Parish, and remit one-half of such funds
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to thelocal gover ning authority after advertising hisintention to so utilizethe

funds by publication in the official parish journal of a notice to the public

containing an itemized list of all of such fundson deposit, containingthe names

and last known addr esses of defendants and the docket numbers of the cases

involved. The publication shall be made once within thirty days after thefinal

disposition of the case. The clerk shall also send a notice by certified mail to

each such defendant at the last known address of the defendant. Any inter est

earned on the funds deposited for bail shall be disbursed as provided in

Paragraph E of thisArticle.

D. After the publication and mailing of the notice by certified mail, the

clerk of court, or theclerk of thecriminal district courtin OrleansParish, shall

petition acourt of proper jurisdiction for permission to utilizethefundsfor the

use, oper ation, and maintenance of the office of the clerk of court or theclerk

of criminal district court in Orleans Parish.

E. When money, checks, or money orders have been given for bail in

conformity with this Article, those funds may be deposited by the officer

authorized to accept bail into an interest-bearing account established

exclusively for the deposit of such funds. I nterest earned on thedepositsin the

account shall be used solely for the operation and maintenance of the office of

the clerk of court.

Art. 323.

A. A surety company authorized todo businessin thestate of L ouisiana
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may become surety for the release of a person on bail. The sufficiency of

security posted in the form of an appearance bond by a surety company, as

reguired by theprovisionsof Title22 of the L ouisiana Revised Statutes of 1950,

shall be deter mined solely by the commissioner of insurance.

B. A contract to indemnify a commercial surety against loss on a bail

bond isvalid and enfor ceable.

Art. 324. Cashrdepestts Qualifications and affidavit of personal surety
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A. A personal surety must be anatural person domiciled in the state of

L ouisiana who owns property in this state that is subject to seizure and is of

sufficient valueto satisfy the amount specified in the bail bond over and above

all other liabilities. No attorney, judge, or ministerial officer of acourt may act

asapersonal surety for a bail bond, and no person may charge afeeor receive
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anything of value to act as a personal surety.

B. A personal surety shall execute an affidavit that he possesses the

sufficiency and qualificationsrequired in Paragraph A of thisArticle, and the

officer accepting the bail may require the surety to state in his affidavit the

natureand value of hisproperty not exempt from execution, and theamount of

hisliabilities. Any defect in the sufficiency or qualifications of the surety shall

not bea defenseto an action to forfeit or revokeabail bond, nor to an action to

enfor ce ajudgment.

Art. 325. Bai-withedt-sdrety Secur ed personal surety bond

A. The security reguired for a secured personal bond shall be a

promissory note in the amount of the bond, due on demand to the state of

L ouisiana or prosecuting municipality, and par aphed for identification with an

act of mortgage recorded in favor of the state of Louisiana or prosecuting

municipality and duly recorded in the parish wher ethe mortgaged immovable

islocated.

B. Theperson providing security shall bring a mortgage certificate and

tax assessment for theimmovable, along with ther ecor ded act of mortgage and

promissory note securing the bail bond, to the prosecuting attor ney.

C. Theamount of thebond secur ed may not exceed theamount of thetax

assessment less all inscriptions against the property as stated in the mortgage

certificate. Before recordation, the mortgage must be deemed sufficient by

signatur e of the prosecuting attor ney, who shall retain the promissory note.

D. Therecorder shall not cancel the mortgage from hisrecordswithout

receipt of the canceled promissory note or an affidavit from the prosecuting

attorney that the secur ed obligation has been extinguished.

E. Any materially false or incorrect statements made by a person who

gives a mortgage or _security interest pursuant to this Article shall be prima
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facie proof of a violation of the provisions of R.S. 14:132.

Art. 326. Conditron-of-the-baHundertaking Recognizance bond

Except as otherwise provided by law, a person in custody may be

released by bail order on a recognizance bond without the necessity of

furnishing a sur ety.

Art. 327. Regtiisitesofthebatndertaking Declar ation of residenceby defendant

and surety; social security number:; waiver of notice
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A. Thedefendant and per sonal surety signingabail bond shall writethe

address at which each can be served under their respective signaturesand the

last four diqgits of their social security numbers. A commercial surety shall

inscribeitsproper mailing addr ess on theface of the power of attorney used to

executethebond. A bail bond shall not be set aside because of theinvalidity of

the information required by this Article or for the failure to include the

infor mation required by the provisions of this Article.

B. Each address provided pursuant to Par agraph A of thisArticleshall

be conclusively presumed to continuefor all proceedings on the bond until the

party providing the address changes it by filing a written declaration in the

proceeding for which the bond was filed.

C.Bysigningthebail bond, thedefendant and hissur ety waiveany right

tonotice, except that provided for in Articles 328 and 332, and including actual

noticeunder Article579(A)(3), and waiveany objection tothejurisdiction of the

court in an action to forfeit the bond.

Art. 328. Substitutionof-seedrity Right to notice of timeand place of defendant's
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required appearance

A. Noticeto adefendant of acourt appear ance date may beprovided on

the bond or in open court, or may be made as follows to the addr ess provided

pursuant to Article 327:

(1) Delivered by an officer designated by the court at least two days

prior to the appearance date.

(2) Mailed by United Statesfirst class mail at least three days prior to

the appear ance date.

B. A surety for a defendant is not entitled to notice of the defendant's

court appearance dates, and shall remain diligently informed of the public

records relating to the defendant's case. However, the surety is entitled to

assert adefenseof improper noticetothedefendant in thesummary proceeding

provided in Article 335.

Art. 329. Centracttotndemnify-surety Court order for arrest of defendant

Thecourt in which thedefendant isheld to answer shall issueawarrant

for the arrest and commitment of the defendant who is at large on bail when

any of thefollowing aretrue:

(1) There has been a breach or revocation of the bail undertaking.

(2) Thesurety hasbecomeinsufficient, isdead, cannot befound, or has

ceased to meet the qualifications of law or does not own adequate immovable

property within the state.

(3) The court is satisfied that the bail should be increased or new or

additional security required.
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Art. 330. Baitbeforeconviction Failureto appear ;. issuance of arrest warrant

If at the time fixed for appearance the defendant fails to appear as

required by the court, the court may, or shall on motion of the prosecuting

attorney, immediately and forthwith issue a warrant for the arrest of the

defendant.

Art. 331. Capitat-offenses Bond forfeiture hearing

Upon motion of the prosecuting attor ney, and upon hearing of evidence

of the bail contract noticeto the defendant asrequired by Article 328, and the

defendant's failure to appear asrequired, the bond shall beforfeited, and the
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court shall forthwith render a money judgment against the defendant and his

sur eties, in solido, in the amount of the bond.

Art. 332. Bail-aftereonvietion Notice of judgment

A. Theclerk of court shall mail notice of the signing of the judgment of

bond forfeitureto thejudgment debtorswithin sixty days of the signing of the
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judgment.

B. After mailing the notice of the signing of the judgment of bond

forfeiture, theclerk of court shall execute an affidavit of the mailing and place

the affidavit in therecord.

C. Failuretomail noticeof thesigning of thejudgment within sixty days

of thesigning of thejudgment shall be a defensethat may beraised against the

judgment in thesummary proceeding provided for in Article 335, but shall not

extinguish the obligation of the bond.

D. After themailing of notice of thesigning of thejudgment, thedistrict

attorney may cause the judgment to berecorded in any parish without cost.

Art. 333. Atthertty-to-fixbat Deposit; enfor cement of judgment; satisfaction

A. The sureties shall deposit with the prosecuting attorney the full

principal amount of thejudgment of bond forfeitur ewithin sixty days after the

mailing of notice of the signing of judgment.

B. The judgment of bond forfeiture shall be deemed satisfied if the

defendant appearsin court or is surrendered under Article 334 within sixty

days after the mailing of notice of the signing of judgment. If the deposit has

been timely made as required under Paragraph A of this Article, then the

judgment of bond forfeitureshall be deemed satisfied if the defendant appear s
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in court or issurrendered under Article 334 within one hundred eighty days of

the mailing of notice of the signing of judgment, and the deposit shall be

returned tothesuretiesby the prosecuting attor ney immediately upon reqguest.

The bond obligation shall continue except as other wise provided by law.

C. If the sureties fail to make a timely deposit as required under

Paragraph A of this Article, then the judgment of bond forfeiture shall be

executed by the prosecuting attorney in the same manner as any other money

judgment, and the pr osecuting attor ney shall beentitled toreasonableattor ney

feesin the amount of twenty-five percent of judgment.

D. If after adeposit is made the defendant does not appear in court and

isnot surrendered under Article 334 within one hundred eighty days after the

mailing of notice of thesigning of judgment, then the deposit shall immediately

be applied in satisfaction of the judgment.

Art. 334. Factorstrdetermthing-amount-of-bait Surrender of defendant
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A. A surety may surrender the defendant within the surrender period,

which shall be at any time before sixty days after the mailing of notice of the

signing of judgment or, after atimely deposit asrequired under Article 333, at

any time before one hundred eighty days after the mailing of notice of the

signing of judgment. Thesurrender may bemadein any of thefollowing ways.

(1) By delivering the defendant to the custody of the officer originally

charged with his detention during the surrender period. For the purpose of

surrendering the defendant, the surety may arrest him. Upon surrender of the

defendant, the officer shall detain the defendant in his custody as upon the

original commitment and shall acknowledge the surrender by a certificate

signed by him and delivered to the surety. The officer shall retain and forward

a copy of the certificateto the court.

(2) By obtaining a certificate of surrender from the officer originally

char ged with the defendant's detention while the defendant is currently in the

custody of the officer and during the surrender period.

(3) By constructively surrendering a defendant incar cer ated in another

parish or county within thecontinental United States. Todo so, thesur ety must

file a motion in summary proceeding within the surrender period, certifying

that the defendant is currently incarcerated and that the surety has paid the

deposit required under Article 333. The court shall grant the motion upon

certification by the prosecuting attorney that the deposit has been paid and

upon presentation of proof that the defendant is currently incarcerated. An

order grantingthemotion shall constituteasurrender of thedefendant asof the

date that the motion was filed, reserving to the state the right to deduct its
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reasonable costs of extradition from the deposit.

B.Duringtheperiod provided for surrenderingthedefendant, thesur ety

may request that the officer originally charged with the detention of a felony

defendant place the name of the felony defendant into the National Crime

Information Center registry. The surety shall pay to that officer a fee of

twenty-five dollarsfor processing the placement.

Art. 335. Defensesto be

A. Thedefendant and his sureties shall be entitled to assert defenses to

ajudgment of bond forfeitureafter thejudgment issigned, by use of summary

proceedings in the criminal matter before the trial court that issued the

judgment of bond forfeiture within sixty days after the date of mailing the

notice of the signing of the judgment of bond forfeiture. The institution or

pendency of such proceedingsshall not affect theenfor ceability of thejudgment

nor thereguirement of atimely deposit under Article 333.

B. The inability of the defendant to appear on the date for which his

bond was forfeited shall be a defense against the judgment as provided in

Paragraph A of this Article if the inability was due to any of the following

circumstances:

(1) Thedefendant had a physical disability, illness, or injury.

(2) Thedefendant was servingin the armed for ces of the United States.

(3) Thedefendant wasamember of thelL ouisanaNational Guard called

to duty pursuant to R.S. 29:7. This provision does not apply to appearancesin

a state military court.
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A. The defendant and his sureties shall have theright to a suspensive

appeal from the judgment of bond forfeitur e, which shall be perfected within

thirty days after the date of mailing the notice of the signing of the judgment.

Thesecurity for the appeal shall be equal to the amount of the judgment.

B. The defendant and his sureties shall have the right to a devolutive

appeal from the judgment of bond forfeiture, which shall be perfected within

sixty days after the date of mailing the notice of the signing of the judgment.

C. All appealsshall beproper in thecourt having appellatejurisdiction

over the court issuing the judgment of bond forfeiture.

Section 2. R.S. 15:85 is hereby amended and reenacted to read as follows:

885. Failureto satisfy judgment of bond forfeiture
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judgment forfeiting a commercial surety bond becomes subject to execution

under Code of Criminal ProcedureArticle 333(C), then the prosecuting attorney

may additionally file with-the-eiistrict-eotrt—in-the-parish-where-the-bond—s

forfetted; arule to show cause why that commercial surety company should not be
prohibited from executing criminal bail bonds before the court issuing the judgment
of bond forfeiture.

B. At the rule to show cause, the court may consider only issues whteh that
would interrupt the enforceability of the judgment. The court tray shall issue an
order enjoining the commercial surety company from posting criminal bail bonds
before the court issuing the judgment of bond forfeiture if thetudgment+shot
sattsfredhwithitaten-days-ancHf the court finds all of the following:

(1) A judgment of bond forfeiture has been rendered;,—&afterJune-22,1993;
against the commercial surety.

(2) Proper notice pursuant to Code of Criminal Procedure Article 349:3 332
has been mailed.

(3) No suspensive appea has been taken perfected.

(4) The defendant has neither been surrendered nor appeared within ere
hundred-erghty sixty days of the date of mailing the notice of the signing of the

judgment. ©

(5) Fwo-hundree-ten Sixty days have passed since the date of mailing the

notice of the signing of the judgment ef-bend-forfeitureforbonds thathave-aface
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make a timely deposit as required under Code of Criminal Procedure Article

333.

(6) Thejudgment of bond forfeiture has not been satisfied by payment. of-the

C. Theburden of proof at the hearing shall be upon the commercial surety by

a preponderance of evidence and shall be limited to documents contained in the

official court record wherethejudgment wasrendered. The surety company may use

evidence not contained in the record to show that tt-ete-retrecetvepost-forfettdre
netiee-or the post-forfeiture notice was not properly mailed.

Section 3. Code of Criminal Procedure Articles 327.1, 330.1, 330.2, 334.1, 334.2,
334.3,334.4,334.5,335.1, 335.2, 336.1, 336.2, 337, 338, 340, 341, 342, 343, 344, 345, 346,
347, 348, 349, 349.1, 349.2, 349.3, 349.4, 349.5, 349.6, 349.7, 349.8 and 349.9 are hereby
repealed in their entirety.

Section 4. This Act shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto become law without signature
by the governor, as provided by Article I11, Section 18 of the Constitution of Louisiana. If
vetoed by the governor and subsequently approved by the legidature, this Act shall become

effective on the day following such approval.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Alden A. Clement, Jr.

DIGEST

Present law defines "bail" as the security given by a person to assure his appearance before
the proper court whenever required.

Proposed |aw deletes present law and defines "bail" as an order of the court establishing the
amount, type, and conditions of bond for the release of the defendant from jail.

Present law defines "surety” as alegal suretyship pursuant to the provisions of present law.

Proposed law deletes present law.
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Present law provides that a personal surety must be a natural person domiciled in this state
who owns property in this state that is subject to seizure and is of sufficient value to satisfy,
considering al his property, the amount specified in the bail bond.

Proposed |aw retains present |law and further provides that no attorney, judge, or ministerial
officer of acourt may act as a personal surety for abail bond, and no person may charge a
fee or receive anything of value to act as a personal surety.

Proposed law provides that any defect in the sufficiency or qualifications of the surety are
not a defense to an action to forfeit or revoke a bail bond, nor to an action to enforce a
judgment.

Present law provides that the defendant and personal surety signing a bail bond must write
the address at which each can be served under their respective signatures and the last four
digitsof their social security numbers. Present law further providesthat abail bond cannot
be set aside because of the invalidity of this information or for the failure to include this
information. Present law further provides that by signing the bail bond, the defendant and
his surety waive any right to notice.

Proposed law retains present law and adds that by signing the bail bond, the defendant and
his surety also waive any objection to the jurisdiction of the court in an action to forfeit the
bond.

Present law provides that in lieu of a surety the defendant may furnish his persona
undertaking, secured by adeposit with an officer authorized to accept the bail, which deposit
can consist of case, certified or cashier's check, bonds of the U.S. government, the state, or
any political subdivision thereof negotiable by delivery, U.S. postal money orders or money
ordersissued by any state or national bank.

Proposed law deletes present law and provides that the security required for a secured
personal bond must be a promissory note in the amount of the bond, due on demand to the
state or prosecuting municipality, and paraphed for identification with an act of mortgage
recorded in favor of the state or prosecuting municipality and duly recorded in the parish
where the mortgaged immovable is located.

Proposed law provides that every bail order must permit the defendant to post a cash bond,
commercial surety bond, or secured persona surety bond. Proposed law further provides
that a bail order may, except as provided in proposed law, permit the defendant to post an
unsecured personal surety bond or arecognizance bond, or may specify acombination of the
types of bonds permitted for a single charge.

Proposed law provides that, except as otherwise provided by proposed law, a person in
custody may be released by bail order on a recognizance bond without the necessity of
furnishing a surety.

Present law provides that the courts in the parishes of St. John the Baptist and St. Charles,
by written rule, may alter the percentage amount of bail to be deposited with the officer
authorized to accept the bond and authorize the officer to charge an administrative fee, not
to exceed $15, for processing the bond.

Proposed law retains present law.

Present law provides that upon final disposition of al casesin which a deposit of money,
checks, bonds, or money orders has been made pursuant to present law, and said deposits
have remained unclaimed for a period of one year from the date of the final disposition, the
officer authorized to accept said bail is to apply and use one-half of such funds for the
operation and maintenance of the office of the clerk of court, or the office of the clerk of the
criminal district court, or the office of the clerk of the criminal district court in Orleans
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Parish, and one-half to the local governing authority, after advertising his intention to so
utilize the funds by publication once within 30 days of final disposition of the case in the
officia parish journal and notice to each defendant.

Proposed law retains present law asto cash bonds on deposit after final disposition of acase.

Present law provides that after the publication and mailing of notice by certified mail, the
clerk of court, or the clerk of the criminal district court in Orleans Parish, is to petition the
court of proper jurisdiction for permission to utilize the funds for the use, operation, and
maintenance of the office of the clerk of court or the clerk of criminal district court in
Orleans Parish.

Proposed law retains present law.

Present law provides that when bail has been given in conformity with present law, the
money, check, bond, or money order is not subject to garnishment, attachment, or seizure
under any legal process.

Proposed law deletes present law.

Present law provides that when money, checks, or money orders have been given for bail in
conformity with present law, those funds may be deposited by the officer authorized to
accept bail into an interest-bearing account established exclusively for the deposit of such
funds, and interest earned on the depositsin the account can be used solely for the operation
and maintenance of the office of the clerk of court.

Proposed law deletes present law.

Present law provides that a person in custody may be released by order of the court on his
personal bail undertaking without the necessity of furnishing a surety.

Proposed law deletes present law.

Present law provides that the condition of the bail undertaking in district, juvenile, parish,
and city courtsisthat the defendant will appear at all stages of the proceedingsto answer the
charge before the court in which he may be prosecuted, will submit himself to the ordersand
process of the court, and will not |eave the state without written permission of the court.

Proposed law deletes present law and provides that the obligation of a bail bond is that the
defendant will appear in court as notified pursuant to proposed law.

Present law provides that the surety assumes all risks that the defendant may not appear.

Proposed law retains present law.

Proposed law provides that the obligation of the bond runs from the execution of the bond
contract, and terminates by written order of conviction, acquittal, modification of bail, or
revocation of the bond. Proposed law further provides that the obligation terminates upon
either dismissal of the charge by the prosecution, unless within three days the defendant is
charged with the same crime or another crime of the same or lesser class arising out of the
same incident or matter, or surrender of the defendant.

Present |law providesthat abail undertaking must beinwriting, state the court before which
the defendant is bound to appear, be entered into before an officer who isauthorized to take
it, and state a single amount of bail for each charge.

Proposed law deletes present law as to a bail undertaking, and further provides that a bail
bond must be in writing, be entered into before an officer who is authorized to take it, and
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state a single amount of bail for each charge.

Proposed law defines"bail bond" asacontract under private signature between the defendant
and his sureties as solidary obligors and the state of Louisiana as obligee.

Proposed law deletes additional provisions of present law relative to abail undertaking.

Present law provides that if an order is issued for the purpose of preventing violent or
threatening acts or harassment against, or contact or communication with or physical
proximity to, another person for the purpose of preventing domestic abuse, stalking, or
dating violence, the judge is to cause to have prepared a Uniform Abuse Prevention Order
as provided for in present law.

Proposed law retains present law.

Present law provides that the defendant or his surety may, at any time before a breach of the
bail undertaking and with approval of the court, substitute another form of security
authorized by present law.

Proposed law deletes present law.

Present law providesthat acontract to indemnify asurety against losson abail bondisvalid
and enforceable.

Proposed law retains present law.

Present law provides that a person in custody charged with the commission of an offenseis
entitled to be admitted to bail except under certain circumstances set forth in present law.

Proposed law retains present law.

Present law provides that the court is to require as a condition of release on bail that any
person who is charged with a second or subsequent violation of certain present law crimes
relative to operating a vehicle while intoxicated or vehicular homicideto install anignition
interlock device on any vehicle which he operates.

Proposed law retains present law.

Present law provides that bail can be denied before conviction if the defendant is charged
with acrime of violence as defined by present law or with certain violations of the Uniform
Controlled Dangerous Substances Law, and after a contradictory hearing the judge or
magistrate finds by clear and convincing evidence that the defendant may flee or poses an
imminent danger to any other person or the community.

Proposed law retains present law.

Present law provides that, upon motion of the prosecutor, the judge or magistrate may order
the temporary detention of the defendant, for a period of not more than five days, exclusive
of weekends and legal holidays, pending the conducting of a contradictory bail hearing.

Proposed law retains present law.

Present law provides that following the contradictory hearing, upon proof by clear and
convincing evidenceeither that thereisasubstantial risk that the defendant might flee or that
the defendant poses an imminent danger to any other person or the community, the judge or
magistrate may order the defendant held without bail pending trial.

Proposed law retains present law and further provides that, upon proof by clear and
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convincing evidence that the defendant failed to appear at his criminal proceedings as
notified, thereis a presumption that the defendant is a substantial flight risk.

Present law provides that a person charged with the commission of a capital offense cannot
be admitted to bail if the proof is evident and the presumption great that he is guilty of the
capital offense.

Proposed law retains present law and further provides that for purposes of the bail hearing,
the return of atrue bill of indictment creates a presumption of guilt.

Present law provides relative to bail hearings for certain sex offenders.

Proposed law deletes present law.

Present law provides that a person is to be remanded to jail to await sentence unless heis
allowed to remain free on abail obligation posted prior to conviction and the bail previously
fixedisinaccordancewith all applicable provisionsof present law or heisreleased by virtue
of abail obligation posted after conviction fixed in accordance with present law.

Proposed law deletes present law.

Present law providesrelative to bail after conviction and before sentence, and bail pending
sentence, based on the maximum sentence of imprisonment that may be imposed or that has
been imposed.

Proposed law deletes present law and provides that a defendant is entitled to bail after
conviction if the maximum sentence that may be imposed isimprisonment for five years or
less, or if asentence of five years or less has actually been imposed, and may be alowed if
the maximum sentence that may be imposed isimprisonment exceeding five years, or if the
sentence actually imposed exceeds imprisonment for five years.

Present law provides that the following magistrates, throughout their several territorial
jurisdictions, have the authority to fix bail:

Q) District courts having criminal jurisdiction, in all cases.

2 City or parish courts and municipal and traffic courts of New Orleans having
criminal jurisdiction, in cases not capital.

3 Mayor's courts and traffic courtsin criminal cases within their trial jurisdiction.
4) Juvenile and family courtsin criminal cases within their trial jurisdiction.
(5) Justices of the peace in cases not capital or necessarily punishable at hard labor.

Proposed law retains present law.

Present law provides that the amount of bail must be such that, in the judgment of the court,
commissioner, or magistrate, it will insure the presence of the defendant, as required, and
the safety of any other person and the community, having regard to:

Q) The seriousness of the offense charged, including but not limited to whether the
offenseis a crime of violence or involves a controlled dangerous substance.

2 The weight of the evidence against the defendant.

(©)) The previous criminal record of the defendant.
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4) The ability of the defendant to give bail.

5) The nature and seriousness of the danger to any other person or the community that
would be posed by the defendant's release.

(6) The defendant's voluntary participation in apretrial drug testing program.

() The absence or presence of any controlled dangerous substance in the defendant's
blood at the time of arrest.

(8 Whether the defendant is currently out on bond on apreviousfelony arrest for which
he is awaiting institution of prosecution, arraignment, trial, or sentencing.

9 Any other circumstances affecting the probability of defendant's appearance.

(10) Thetype or form of bail.

Proposed law retains present law.

Present law provides that the court cannot release any defendant who has been arrested for
afelony offense, an element of which isthe discharge, use, or possession of afirearm on his
personal undertaking without security or with an unsecured personal surety. Present law
further provides that any defendant who has been arrested for domestic abuse battery or for
a crime of violence as defined in present law cannot be released by the court on his own
recognizance or on the signature of any other person.

Proposed law retains present law.

Present law providesthat no person released on bail or released on the signature of any other
person where bail has been revoked, or is subject to forfeiture, may be readmitted to bail or
released on the signature of any other person on those same charges if that person did not
voluntarily surrender following the revocation or forfeiture. Present law further provides
that any person who voluntarily surrendersfollowing revocation or forfeiture of bail may be
released only on bail with a commercia surety and in an amount higher than the original
bail.

Proposed law deletes present law.

Present law enumerates various crimes for which a defendant's release on his own
recognizance is prohibited.

Proposed law deletes present law and provides that the court cannot release any defendant
on an unsecured personal surety bond or recognizance bond if the defendant is arrested for
or charged with a crime of violence as defined in present law or certain violations of the
Uniform Controlled Dangerous Substances Law.

Present law providesrelativeto the reinstatement of bail following dismissal of acase by the
prosecution.

Proposed law deletes present law.

Present law provides that Orleans Parish district judges with criminal jurisdiction sitting en
banc may adopt rules effectuating telephonic communication and verification of bonds and
releases.

Proposed law retains present law.
Present law provides that the court may impose any additional condition of release that is
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reasonably related to assuring the appearance of the defendant before the court.

Proposed law retains present law.

Present law provides relative to bail for offenses against afamily or household member or
dating partner including provisions for forfeiture, arrest, and modification, and relative to
conditionsfor releaserelativeto acharge of stalking, aggravated rape, or operating avehicle
while intoxicated.

Proposed |aw del etes present law specific to bail and conditionsof rel easefor certain present
law offenses, and instead provides that the court isto consider whether the defendant poses
athreat or danger to a victim of the criminal offense, and if the court determines that the
defendant poses such a threat or danger, it is to require as a condition of bail that the
defendant refrain further contact with the victim. Proposed law further provides that if the
victimisafamily member, household member, or dating partner of the defendant, the court
istoissue and transmit a Uniform Abuse Prevention Order in accordance with present law.
Proposed law further requires that the court may order the defendant to be equipped with a
globa positioning monitoring system as a condition of bail and assess the cost of the
defendant's participation and monitoring to the defendant.

Proposed law provides that the court is to require any person indicted for the crime of
aggravated rape to wear an electronic monitoring device and to be placed under active
electronic monitoring under conditions set by the court.

Present law provides that every person arrested for aviolation of the Uniform Controlled
Dangerous Substances Law or a crime of violence as provided in present law isrequired to
submit to a pretrial drug test. Present law further provides that a person arrested for these
present law crimeswho tests positive for the presence of one or more designated substances
or any person arrested for aviolation of the Uniform Controlled Dangerous Substances Law
isrequired as a condition of bail to participate in a pretrial drug testing program.

Proposed law retains present law.

Present law provides that the court may, and in all municipalities with a population of
300,000 or more persons must, implement apretrial drug testing program that providesfor:

Q) Mandatory participation for all persons arrested for violations of state law.

2 Drug testing to determine the presence of phencyclidine (PCP), opiates (heroin),
cocai ne, methadone, amphetamines, or marijuana, prior tofirst court appearance and
random testing thereafter.

(©)) Restrictions on the use of any and all test resultsto ensure that they are used only for
the benefit of the court.

4) Reasonable testing procedures to ensure the fair administration of the test and
protection for the chain of custody.

Proposed law retains present law.

Present law providesthat no person can be released under the provisions of the pretrial drug
testing program unless he agrees to submit to continued random testing and to refrain from
the use or possession of any controlled dangerous substance or any substance designated by
the court.

Proposed law retains present law.
Present law provides that implementation of any pretrial drug testing program is contingent
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upon receipt by the court of sufficient funding to conduct the testing program.

Proposed law retains present law.

Present law provides that no elected official who is in any way connected with the
administration of the pretrial drug testing program can have any financial interest in any
drug testing company participating in such pretrial drug testing program.

Proposed law retains present law.

Present law provides that all contracts awarded to any drug testing company authorized to
conduct the pretrial drug testing program must be awarded in accordance with present law
governing public bids.

Proposed law retains present law.

Present law providesthat for purpose of fixing bail, amagistrate may make awritten request
of any juvenile court for an abstract containing only the delinquent acts of a defendant
currently before the requesting magistrate, which records cannot be copied, duplicated, or
otherwise reproduced.

Proposed law retains present law.

Present law provides that an order fixing bail must be in writing, set the type and asingle
amount of bail for each charge, designate the officer or officers authorized to accept the bail,
and be signed by the magistrate.

Proposed law retains present law.

Present law provides that unless the bail is fixed by a schedule in accordance with present
law, the amount of bail in felony casesisto be specifically fixed in each case. Present law
further provides that schedules of bail according to the offense charged in misdemeanor
cases may be fixed by the district, parish, and city courts.

Proposed law deletes present law so as to eliminate the distinction between felonies and
misdemeanors, and provides that unless the bail is fixed by a schedule in accordance with
proposed law, the amount of bail in criminal casesisto be specificaly fixed in each case.
Proposed law providesthat aschedul e of bail according to the offense charged in non-capital
cases may befixed by adistrict court, and that the bail schedule may be revised or rescinded
at any time. Proposed law further provides that a copy of the schedule is to be sent to all
jails, sheriff's offices, and police stations within the jurisdiction of the court.

Present law provides that the type or form of bail cannot be set in the bail schedule.

Proposed law deletes present law.

Proposed law provides that a person charged with a crime for which bail is fixed by a
schedulemay givebail according to the schedule, and if such aperson hasnot furnished bail,
then the person must be brought before the court for acontradictory hearing within 72 hours
after arrest.

Present law provides that bail may be set above the scheduled amount if the court deemsiit

appropriate or if the district attorney moves for good cause to have the bail set above the
scheduled amount and the court finds it appropriate.

Proposed law retains present law.
Present law provides that the court having trial jurisdiction over the offense charged, on its
Page 38 of 43

Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




SLS 13RS-412 ORIGINAL
SB NO. 179

own motion or on motion of the state or defendant, for good cause at acontradictory hearing,
may either increase or reduce the amount of bail, modify the conditions of a bail order, or
require new or additional security.

Proposed law retains present law.

Present law provides that a person held may invoke the supervisory jurisdiction of the court
of appeal on aclaim that thetria court hasimproperly refused bail or areduction of bail in
abailable case.

Proposed law retains present law.

Proposed |aw deletes present law relative to notice and provides that notice to a defendant
of a court appearance date may be provided on the bond or in open court, or may be made
asfollows to the address provided pursuant to proposed law:

@D Delivered by an officer designated by the court at least two days prior to the
appearance date.

2 Mailed by United States first class mail at least three days prior to the appearance
date.

Proposed law providesthat asurety for adefendant isnot entitled to notice of the defendant's
court appearance dates, and is to remain diligently informed of the public records relating
to the defendant’s case.

Present law provides that a surety may surrender the defendant or the defendant may
surrender himself, in open court or to the officer charged with hisdetention, at any time prior
to forfeiture or within the time allowed by law for setting aside a judgment of forfeiture of
the bail bond.

Proposed law deletes present |law and provides that a surety may surrender the defendant
within the surrender period, which must be at any time before 60 days after the mailing of
notice of the signing of judgment of forfeiture or, after atimely deposit with the prosecuting
attorney asrequired by proposed law, at any time before 180 days after the mailing of notice
of the signing of judgment.

Present |aw providesthat for the purpose of surrendering the defendant, the surety may arrest
him.

Proposed law retains present law.

Proposed law provides that the surrender of the defendant may be made in any of the
following ways:

Q) By delivering the defendant to the custody of the officer originally charged with his
detention during the surrender period.

2 By obtaining a certificate of surrender from the officer originally charged with the
defendant's detention while the defendant is currently in the custody of the officer
and during the surrender period.

(©)) By constructively surrendering a defendant incarcerated in another parish or county
within the continental United States by filing a motion in summary proceeding
within the surrender period.

Present law provides that during the period provided for surrendering the defendant, the
surety may request that the officer originaly charged with the detention of a felony
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defendant place the name of the felony defendant into the National Crime Information
Center registry for a $25 processing fee.

Proposed law retains present law.

Present law providesthat if after payment of the $25 the name of the defendant is removed
from the National Crime Information Center registry without cause during the period
provided for surrendering the defendant, the surety is relieved of all obligations under the
bond.

Proposed law deletes present law.

Present law provides that the court in which the defendant is held to answer may issue a
warrant for the arrest and commitment of the defendant who is at large on bail when any of
the following are true:

@D There has been a breach of the bail undertaking.

2 It appears that a surety has become insufficient, is dead, cannot be found, or has
ceased to meet the qualifications of law or does not own adequate immovable
property within the state.

(©)) The court is satisfied that the bail should be increased or new or additional security
required.

Proposed law retains present law.

Present law provides that a defendant who has surrendered himself under the provisions of
present law or has been rearrested under the provisions of present law is entitled to bail.

Proposed |aw deletes present law.

Present law provides that the court is to immediately issue a warrant for the arrest of the
person failing to appear and order ajudgment decreeing the forfeiture of the bond against
the defendant and his suretiesin solido for the full amount of the bond.

Proposed law retains present law.

Present law providesthat if at the time fixed for appearance the defendant fails to appear as
required by the court, the judge may, or must on motion of the prosecuting attorney, issue
awarrant for the arrest of the defendant.

Proposed law retains present law.

Present law provides that upon motion of the prosecuting attorney, notice to the defendant,
and the defendant’s failure to appear, abond will be forfeited and a judgment signed.

Proposed law retains present law and adds that the judgment of bond forfeiture is to be
issued against the defendant and his sureties, in solido, in the amount of the bond.

Present law provides that after entering the fact of the signing of the judgment of bond
forfeiture in the court minutes, the clerk of court isto promptly mail notice of the signing
of the judgment.

Proposed law changes the time to mail notice of the judgment of bond forfeiture from
"promptly” to "within 60 days" and adds that the notice is to be mailed to the judgment
debtors. Proposed law otherwise retains present law.
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Present law provides that after mailing the notice of the signing of the judgment, the clerk
of court is to execute an affidavit of the mailing and place the affidavit and the return
receiptsin the record.

Proposed law retains present law.

Present law providesthat failureto mail notice of the signing of the judgment within 60 days
after the defendant fails to appear releases the sureties of al obligations under the bond.

Proposed law deletes present law and provides that failure to mail notice of the signing of
the judgment within 60 days of the signing of the judgment is a defense that may be raised
against the judgment in the summary proceeding provided for in proposed law but does not
extinguish the obligation of the bond.

Present law provides that after mailing notice of the signing of the judgment of bond
forfeiture, the district attorney must cause the judgment to be recorded in every parish in
which the recordation may be proper without cost.

Proposed |aw deletes present law and providesthat after the mailing of notice of the signing
of the judgment, the district attorney may cause the judgment to be recorded in any parish
without cost.

Present law provides that the defendant and his sureties are entitled to assert defenses and
actionsin nullity by use of summary proceedingsin the criminal matter within 60 days after
the date of mailing the notice of the signing of the judgment of bond forfeiture.

Proposed law retains present law.

Present law provides that any summary proceeding brought by the defendant or his sureties
within the 60-day period is to be determined by the court within 180 days of the date of
mailing the notice of the signing of the judgment of bond forfeiture.

Proposed law retains present law and adds that the institution or pendency of such summary
proceedings does not affect the enforceability of the judgment nor the requirement of a
timely deposit with the prosecuting attorney under proposed law.

Present law provides that the defendant and his sureties have the right to suspensive and
devolutive appeals from the judgment of bond forfeiture.

Proposed law retains present law.

Present law provides relative to the enforcement of a judgment of bond forfeiture and
satisfaction of judgment.

Proposed law deletes present |aw and providesthe following procedure for the enforcement
of ajudgment of bond forfeiture:

Q) The sureties are to deposit with the prosecuting attorney the full principal amount of
the judgment of bond forfeiture within 60 days after the mailing of notice of the
signing of judgment.

2 The judgment of bond forfeiture will be deemed satisfied if either the defendant
appears in court or is surrendered under proposed law within 60 days after the
mailing of notice of the signing of judgment, or the defendant appearsin court or is
surrendered under proposed law within 180 days of the mailing of notice of the
signing of judgment, if the deposit with the prosecuting attorney has been timely
made as required under proposed law.
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(©)) If the suretiesfail to make atimely deposit as required under proposed law, then the
judgment of bond forfeiturewill be executed by the prosecuting attorney in the same
manner as any other money judgment, and the prosecuting attorney will be entitled
to reasonabl e attorney's fees in the amount of 25% of the judgment.

4) If after a deposit is made the defendant does not appear in court and is not
surrendered within 180 days after the mailing of notice of the signing of judgment,
then the deposit will immediately be applied in satisfaction of the judgment.

Present law providesthat ajudgment decreeing the forfeiture of an appearance bond cannot

berendered if it isshown to the satisfaction of the court that the defendant is prevented from

attending because of any of the following:

Q) He has a physical disability, illness, or injury.

2 Heisbeing detained in the jail or penitentiary of another jurisdiction.

3 Heis serving in the armed forces of the United States.

4) He isamember of the Louisiana National Guard called to duty pursuant to present
law.

Proposed law provides that the defendant being unable to attend is a defense against the
judgment of bond forfeiture rather than a bar to rendering of judgment, and deletes from
present law the cause of being detained in ajail or penitentiary of another jurisdiction.
Proposed law otherwise retains present law.

Present law provides procedures relative to failure to satisfy ajudgment of bond forfeiture.

Proposed |aw deletes certain date-specific provisions of present law.

Proposed law provides that if a judgment forfeiting a commercial surety bond becomes

subject to execution under proposed law, then the prosecuting attorney may additionally file

arule to show cause why the commercial surety company should not be prohibited from
executing criminal bail bonds before the court issuing the judgment of bond forfeiture.

Proposed law providesthat at the rule to show cause the court must issue an order enjoining

the commercial surety company from posting criminal bail bondsif the court finds all of the

following:

Q) A judgment of bond forfeiture has been rendered against the commercial surety.

2 Proper notice has been mailed.

3 No suspensive appeal has been perfected.

4) The defendant has neither been surrendered nor appeared within 60 days (rather than
180 days in present law) of the date of mailing the notice of the signing of the
judgment.

(5) 60 days (rather than 200 days in present law) have passed since the date of mailing
the notice of the signing of the judgment and the surety has failed to make atimely
deposit as required under proposed law.

(6) The judgment of bond forfeiture has not been satisfied by payment.

Present law provides that the surety company may use evidence not contained in the record
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to show that it did not receive post-forfeiture notice or the post-forfeiture notice was not
properly mailed.

Proposed |aw deletes present |aw reference to evidence not contained in the record to show
that the surety company did not receive post-forfeiture notice, and otherwise retains present
law.

Effective upon signature of the governor or lapse of time for gubernatorial action.

(AmendsC.Cr.P. Arts. 311, 312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 322, 323, 324,
325, 326, 327, 328, 329, 330, 331, 332, 333, 334, 335, and 336 and R.S. 15:85; repeals
C.Cr.P. Arts. 327.1, 330.1, 330.2, 334.1, 334.2, 334.3, 334.4, 334.5, 335.1, 335.2, 336.1,
336.2, 337, 338, 340, 341, 342, 343, 344, 345, 346, 347, 348, 349, 349.1, 349.2, 349.3,
349.4, 349.5, 349.6, 349.7, 349.8 and 349.9)
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