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HOUSE BILL NO. 629
INTRODUCED BY T. MANZELLA

A BILL FOR AN ACT ENTITLED: "AN ACT tHHHNG CERTAIN-STATEAGENCYPOWERS RELEATEDTO

AGENCY-CO-OWNERSHP-OFWATERRIGHTS;: PROVIDING FOR AN INTERIM STUDY OF ESMPHANCE
WHHHTHHSACST ISSUES RELATED TO WATER RIGHTS; PROVIDING AN APPROPRIATION; AMENBING

+ AND PROVIDING AN

EFFECTIVE DATE AND-AN-APPHCABHHTFY-DATE."

WHEREAS, by the Public Land Laws of 1866 14 Stat. 253 and 1870 16 Stat. 218, ownership of the
United States in the nonnavigable waters was severed from the public domain and transferred to the states and
territories for their determination on appropriate administrative systems (California Oregon Power Co. v. Beaver
Portland Cement Co., 295 U.S. 142); and

WHEREAS, Montana retains plenary authority over nonnavigable streams, and all surplus water over
and above each actual appropriation and use, together with the water of all lakes, belongs to the citizens pursuant
to the Montana Constitution and laws of the state; and

WHEREAS, recently proposed federal rules, specifically the Waters of the United States rule, envision
that the states relinquish control over all nonnavigable streams and surplus waters occurring in lakes, ponds, and
ditches back to the federal government; and

WHEREAS, ongoing regional-based and watershed-based discussions propose that water management
objectives, administrative functions, and water management decisions be transferred to a quasi-jurisdictional,
multistate body or bodies; and

WHEREAS, such organizations and decisionmaking would violate the provisions of Article IX of the
Montana Constitution, could impact state water resources, and would violate the rights of Montana citizens to a
“republican form of government" (Article 1V, section 4, United States Constitution); and

WHEREAS, it is reasonable to expect potential future federal reservations or federal withdrawals of
Montana lands from the public domain, such as the proposed central Montana bison reserve; and

WHEREAS, the Montana Constitution requires that the Legislature provide for the administration and
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control of water pursuant to state statute; and

WHEREAS, cession and retrocession of state jurisdiction on lands purchased by the United States,
including parks and other reserves, require affirmative action by the Montana Legislature according to Title 2,
chapter 1, part 2; and

WHEREAS, the Clean Water Rule and regional decisionmaking may inadvertently require the state to
suspend or give up its constitutionally derived jurisdiction in a manner that prevents full legislative review and
acknowledgment of the cession of jurisdiction; and

WHEREAS, federal grants to state agencies to implement federal or state programs, or local government
agreements, may also inadvertently erode the sovereign and constitutional prerogatives of the state without
knowledge of the legislative branch; and

WHEREAS, the goal of this effort is to retain the state of Montana's constitutional mandates and

sovereign prerogatives for Montana's water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Legislative
Services -2- Authorized Print Version - HB 629
Division



65th Legislature HB0629.02

© 0 N oo o B~ w N

W N DN N DN N NN DN DD DN PP PP REr R, R, R
o ©O© 00 N o 0o A~ W N B O 0o 00N o o0~ N+ o

NEW SECTION. Section 1. Interim study. (1) The water policy interim committee, as provided for in
5-5-231, shall conduct a study of issues related to the provisions—offthis—actl,inctutdingagencyadthorities;

existifgagreementsto-ensdre-comphance-withfthis-actl: JURISDICTION OVER WATER RESOURCES

PURCHASED OR RESERVED BY THE FEDERAL GOVERNMENT, FEDERAL LAWS OR REGULATIONS THAT AFFECT THE STATE'S

OWNERSHIP OF WATER OR THE STATE'S ABILITY TO MANAGE WATER, AND ANY AGREEMENTS ORAUTHORITY TOENTER INTO

AGREEMENTS THAT DIMINISHES THE AUTHORITY OF THE STATE TO OWN, MANAGE, ADMINISTER, OR PROTECT ITS WATER

RESOURCES FOR THE BENEFIT OF ITS CITIZENS.

(2) THE STUDY MUST EXAMINE THE LEGALITY OF THE STATE CO-OWNING WATER RIGHTS IN RELATION TO ALL

ADMINISTRATIVE FUNCTIONS GOVERNING WATER RIGHTS, INCLUDING ADJUDICATION, CHANGES OF WATER RIGHTS, AND

ENFORCEMENT.
2)(3) The water policy interim committee shall prepare a final report of its findings, conclusions, and
recommendations and submit the final report to the 66th legislature by September 15, 2018, as provided in

5-11-210.
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NEW SECTION. Section 2. Appropriation. There is appropriated $25;666 $15,000 for the biennium

[EnY
N

beginning July 1, 2017, from the general fund to the legislative branch for use by the water policy interim

committee for the purposes described in fseetiorr4} [SECTION 1].
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