State of South Dakota

EIGHTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2013
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943U0520
HouseE BILL No. 1188

Introduced by: RepresentativesHunhoff (Bernie), Bartling, Feinstein, Gibson, Johns, Miller,
Pardey, Ring, Soli, Steele, Tyler, and Wismer and Senators Tieszen, Begal ka,
Bradford, Johnston, Kirkeby, Krebs, Lucas, and Maher

FOR AN ACT ENTITLED, An Act to provide for the ascertainment of whether amentaly ill
person is dangerous and, if so, to rescind his or her right to bear arms, and to provide
penalties for violation thereof.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Terms used in this Act mean:

(1) "Board," the Yankton County Board of Mental IlIness;
(2) "Center," the South Dakota Human Services Center;
(3 "Chairperson,” the chair of the Y ankton County Board of Mental 1lIness,
(4) A personis"dangerous’ if he or she:
(@) Haspreviously been convicted of acrime wherein he or she used a weapon;
or
(b) Hasattempted to cause seriousbodily injury to another, or causes suchinjury,
under circumstances manifesting extreme indifference to the value of human
life; or
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(c) Has previoudly attempted to cause, or knowingly caused, bodily injury to
another with a weapon,; or

(d) Has previously assaulted another with intent to commit bodily injury which
resultsin serious bodily injury; or

(e) Haspreviously attempted by physical menace with aweapon to put another in
fear of imminent serious bodily harm; or

(f)  Haspreviously attempted to induce afear of death or imminent serious bodily
harm by impeding the normal breathing or circulation of the blood of another
person by applying pressure on the throat or neck, or by blocking the nose and
mouth; or

(99 Hasmadeathreat to cause any bodily injury, if considered in the light of its
context or in light of the person's recent previous acts or omissions, it is
substantially supportive of an expectation that the threat will be carried out.

Dangerousness may be proven by facts contained within the person's health records,

the person's recent acts or omissions, or the person's criminal record. Court opinions

interpreting 8 22-18-1.1 shall assist the board in determining dangerousness,

"Director,” the chief executive officer of the center or his or her designated

representative;

"Health records,” the person's complete statistical and medical file generated by

employeesof the center asrequired by 8 27A-12-25, the documents generated by any

other providersof mental health which are provided to the center, and any nonmental

health documents which are provided to the center, including police records;

"Person,” any individual who isreceiving mental health servicesand is currently in

the custody of the state at the center, whether in an inpatient or outpatient ward,
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(80 "Recordsreport,” the affidavit signed by the director in which the director provides

notice that a person's health records contain evidence that he or she is dangerous;

(9 "State'sattorney," the Yankton County state's attorney, or his or her deputies; and

(10) "Weapon," any firearm, stungun, knife, or device, instrument, material, or substance,

whether animate or inanimate, which is calculated or designed to inflict death or
serious bodily harm, or by the manner in which itisused islikely to inflict death or
serious bodily harm.

Section 2. Prior to discharge from the custody of the state, the director shall review each
person’s health records to ascertain whether there is any evidence that a person is dangerous
within the meaning of this Act. If the director discovers any evidence from the person's health
recordsthat the person isdangerous, then the director shall draft arecordsreport and then remit
the original to the Y ankton County State's Attorney's Office.

Section 3. Upon receiving arecords report, the Y ankton County state's attorney shall draft
apetition to determine dangerousness and anotice of hearing. Thewritten petition to determine
dangerousness shall be signed, under oath, before aperson authorized to administer oathsinthe
state of South Dakota and shall include the following:

(1) A statement by the petitioner that the petitioner believes, based upon the records

report, that such person is dangerous;

(20 A summary of the essential facts upon which the statement of danger is based; and

(3 Thename of the person.

Section 4. The notice of hearing shall include:

(1) Notice of thetime, date, and place of hearing;

(2) Notice to the person of the right to be represented by an attorney retained by the

person or appointed by the chairperson;
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(3  Notice that the health records of the person are available to any qualified mental

health professional, physician, and the person's attorney; and

(4)  Noticeof theright of the person to obtain an additional examination, the reasonable

expense of which shall be reimbursed to the state.

Section 5. The original records report, the petition to determine dangerousness, and the
notice of hearing shall be filed at the Y ankton County clerk of court's office and a copy of the
petition to determine dangerousness and a copy of the notice of hearing shall be forthwith
submitted to the chairperson.

Section 6. The state's attorney shall cause a certified copy of the recordsreport, the petition
to determine dangerousness, and the notice of hearing to be personally served upon the subject
of the petition. These documents shall be served prior to the hearing by the sheriff or asheriff's
deputy.

Section 7. The clerk of courts shall keep separate books in which to record the proceedings
of the board, and the clerk's entries shall be sufficiently full to show, with the papersfiled, a
completerecord of thefindings, orders, and transactionsof theboard. All recordsof proceedings
under this Act are confidential, and access thereto is denied to the public.

Section 8. The chairperson, or acting chairperson, of the board shall sign and issue al
notices, appointments, warrants, subpoenas, or other process required to be given or issued by
the board. The chairpersonisresponsibleto conduct all meetings and hearings by the board and
shall make al evidentiary rulings.

Section 9. The chairperson shall appoint legal counsel to represent the subject of the
petition. The subject of the petition may communicate with his or her attorney subject to the
center's normal access restrictions. The attorney shall have reasonabl e accessto the person, the

areawhere the person has received treatment, resided, been detained, or had access, and to all



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-5- HB 1188

health records pertaining to the subject of the petition.

Section 10. Within five business days after the subject of the petition is served with the
petition, the hearing shall take place at alocation within the center.

Section 11. The hearing is private and is not open to the public. The chairperson may
exclude any person not necessary for the conduct of the proceedings from the hearings, unless
such person has been requested to be present by the subject of the petition.

Section 12. The hearing shall be recorded either by a court reporter or some other equally
reliablemanner. If ataperecorder or other sound reproducing equipment isused, the equi pment
shall be of such quality that each word of the testimony and rulings made with reference thereto
can be clearly heard and understood. All recorded testimony shall be preserved for at least five
years. A person who has been found to be dangerous may request a certified transcript or, if a
tape recorder is utilized, acopy of the hearing record. To obtain a copy the person shall pay for
atranscript or copy of the tape recorded testimony.

Section 13. No hearing record may be used for any purpose unrelated to the finding of
dangerousness.

Section 14. The board shall appoint and require the testimony of a qualified mental health
professional at the hearing. The professional shall testify regarding the following:

(1) A persona history of the person, including those items identified in subdivision

27A-11A-8(1);

(2) Examination findings, including the person's physical condition, special test results,
present mental condition, whether the person is dangerous, and, if so, then an
explanation, diagnostic impression, whether the person is taking any medication or
drugs, and the effect on the person's current behaviors.

Section 15. The state's attorney shall represent the state at the hearing. The state has the
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burden of establishing, by clear and convincing evidence, that the person is dangerous. The
person is not presumed to be either dangerous or not.

Section 16. Each subject of the petition has aright to appear at the hearing and to testify if
he or she so desires. No person may be compelled to appear or to testify. Each subject of the
petition hasaright to subpoenawitnesses, to cross-examine witnesses, and to present evidence.
If the subject of the petition chooses not to appear, then his or her attorney shall state on the
record that the subject of the petition has been informed of the hearing and of theright to appear
and that the subject of the petition chooses not to exercise that right. Documentation of the
reasons for the person's decision are not required.

Section 17. Therules of evidence shall befollowed at the hearing. However, hearsay isnot
avalid objection to the introduction of any facts contained within the person's health records.

Section 18. The subject of the petition may request from the chairperson that anindependent
expert be appointed to assist on theissue of dangerousness. A qualified independent expert may
be appointed. The cost of the expert shall be paid by the state, subject to reimbursement from
the subject of the petition thereafter.

Section 19. The information contained in the health records of a person, and other
information acquired in the course of providing mental health services to a person, is
confidential and are not open to public inspection. The information may be disclosed outside
the center, only if the holder of the records and the subject of the petition, his or her parentsiif
he or sheisaminor or his or her guardian, consent or, in the absence of such consent, in the
circumstances and under the conditions set forth in 88 27A-12-25to 27A-12-32, inclusive, and
in conformity with federal law. Additional exceptions to confidentiality are found at
8§ 27A-12-27 and 27A-12-19. Any person receiving confidential information shall disclosethe

information to others only to the extent consistent with the authorized purpose for which the
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information was obtained.

Section 20. Each person has aright to access, upon request, his or her own health records,
subject to therestrictions identified at 8 27A-12-26.1.

Section 21. The members of the board, the state's attorney, a court reporter, if any, any
independent eval uator appointed by the board, and court appointed counsel for the person shall
be paid by the State of South Dakota at the statutory rate.

Section 22. After hearing evidence from the state and the person, the board shall deliberate
in private. In order for the board to make afinal conclusion that the subject of the petition is
dangerous, the board must be unanimous in its conclusion. If the board is not unanimous, the
board's conclusion shall be that the person is not dangerous.

Section 23. After the hearing, the board shall complete written findings of fact and
conclusions of law, and issue an order. A copy of the same shall be personally provided to the
subject of the petition. An original of the board's findings of fact and conclusions of law and
order shall befiled at the Y ankton County clerk of court'soffice. A certified copy of the board's
findings of fact and conclusions of law and order shall be sent by the Y ankton County clerk of
court'sofficeto the Office of the Attorney General. A final order of dangerousnessshall befiled
by the Office of the Attorney General with the Federal Bureau of Investigation to be enteredinto
the National Instant Criminal Background Check System.

Section 24. If the board concludes that the subject of the petition is dangerous, then the
board shall so advise the person of his or her right to appeal.

Section 25. If the board concludesthat the subject of the petition is dangerous, then the sole
remedy of the subject of the petition to have the order reviewed is the person's right to appeal
to the circuit court.

Section 26. A notice of appeal must befiled by the subject of the petition within thirty days
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after the date upon which the order is executed by the board, and a copy must be served upon
the state's attorney and the attorney general.

Section 27. The personisnot entitled to a court appointed counsel to assist with the appeal .

Section 28. The board members are immune from any civil liability relative to their
determination that the subject of a petition is dangerous. The employees of the center are
immune from any civil liability as aresult of their review of aperson's health records and the
following execution and submission of any records report.

Section 29. Any person who has been found to be dangerous pursuant to this Act shall have
his or her right to bear arms, asidentified in S.D. Const., Art. VI, § 24, rescinded, subject to
future restoration.

Section 30. The Legislature finds that the purpose of this Act is to protect the public from
asmall classof established, dangerously mentaly ill persons. Any personwhoisdangerousand
mentaly ill, just as any person who is afelon, is unpredictable. The Legislature finds that the
removal of weaponsfrom thissmall classof personsisacompelling reason to burden aperson's
right to bear arms. Further, the Legislature finds that removing that right isthe least restrictive
means by which to achieve the goal of protecting the public from this class of mentally ill
persons.

Section 31. All personswho arelicensed to sell guns shall have accessto thelist of persons
who have had his or her right to bear arms rescinded.

Section 32. No person may purchase agun if he or she has had his or her right to bear arms
rescinded as set forth in this Act. Violation of this section is a Class 6 felony.

Section 33. Prior to the sale of any gun, a person licensed to sell guns shall first ascertain
if the person purchasing a gun is a person whose right to bear arms has been rescinded as set

forth in this Act. No person may knowingly sell any gun to a person who currently has his or
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her right to bear arms rescinded as set forth in this Act. Violation of this section is a Class 6
felony.

Section 34. Any person who knows that another person is prohibited by § 22-14-15 or
22-14-15.1 from possessing aweapon, or who has hisor her right to bear armsrescinded as set
forth in this Act, and who knowingly gives, loans, or sells aweapon to that person is guilty of
aClass 6 felony.

Section 35. A person may petition acircuit court to re-establish hisor her right to bear arms,
if the person can establish that for a period of five years after his or her right to bear arms was
rescinded if he or she has not involuntarily committed to any inpatient facility and if he or she
hasnot committed any crime, other than misdemeanor motor vehicleinfractions. Thisprovision
does not amend the provisions of 88 22-14-15 to 22-14-15.3, inclusive. A petition filed under
this section shall be verified by the petitioner and served upon the states attorney in the county
where the person resides. Thirty days after service upon the states attorney, the court shall enter
the order, if the court finds that the petitioner is eligible for relief under this section.

Section 36. If the court restores aperson'sright to bear arms, then the Office of the Attorney

General shall notify the Federal Bureau of Investigation of the restoration.



