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ARTICLES

Palladium of Liberty?

Causes and Consequences of the
Federalization of State Militiasin the
Twentieth Century

Brannon P. Denning[*]

This Article confronts the debate over various Second Amendment inter pretations with regard to
neomilitias. By chronicling the history of state and federal militias and using this history to
ascertain the Framers' intent behind the Second Amendment, the author describes theintricacies
underlying the demise of state militias--citizen armies--and the rise of a federal militia--a
centralized army. The author also reveals that, despite centralization of a national defense, the
Framers original intent behind the Second Amendment (p.192)encompassed not only to military
purposes, but morally based civic republicanism purposes. In light of this historical context, the
author examines present-day neomilitias and challenges claims that the Second Amendment is
meaningless in a post-militia age. To this end, the author affirms the twentieth century
significance of the Second Amendment and proposes an inter pretation of the Second Amendment
that would protect an individual's right to keep and bear arms while simultaneously preserving
the Framers original goals: centralization of a national defense and promotion of a moral
function through civic republicanism.

| ntr oduction

Theorigin, original intent, and subsequent development of the Second Amendment[1] has
received considerable attention recently from legal scholars.[2] Scholars have addressed the
English common law origins of the right to bear arms, noting for example how private citizens
were expected to arm themselves for common defense of towns or villages,[3] but little attention
has been paid to the institutional development and decline of militiasin the United States, as it



relates to the modern debate (p.193)over the meaning of the Second Amendment. It seems that
answers to the following questions might shed some light on the current debate. How did an
institution like the colonial militia function within the Framers' ideology? Why, during the late
nineteenth century and the early twentieth century, was there a perceived need for areform of the
militia system asit existed, and with what was it replaced? I's the present day National Guard a
"militid" in the sense understood by the Framers? If not, what constitutional mechanism operates
today to address the concerns that the Framers felt warranted the existence of both the militiaas
well as the Second Amendment? Furthermore, did the militia perform as the Framers expected,
and if not, why not? Finally, what role do present-day private "neomilitias,” now receiving much
attention in the wake of the Oklahoma City bombing, play in this American tradition?

This Article explores the possibility that the present debate puts the Bill of Rights cart before the
constitutional horse. Any understanding of the neomilitia movement and the debate over the
Second Amendment must be conducted in light of historical understanding of the militia, both as
it existed in theory and practice at the end of the eighteenth century, asit developed during the
nineteen century, and as it existstoday. A survey of American history demonstrates that the
militiawas a very important part of republican ideology. Along with the franchise and the jury, it
served an important civic, as well as military, function. Charges of inefficiency in the early
twentieth century leading to militiareform not only ignored this moral function, but failed to
consider the consequences of the militia's elimination. Perceived inefficiencies from an early
twentieth century point of view were seen, in the eighteenth century, as guarantees against the
militia's use for undesirable purposes.

|. The Eighteenth Century American Militiain Theory and
Practice

A. Republicanism, Civic Virtue, and the Militia

Civic republicanism, inherited by Americans from seventeenth century English
"Commonwealthmen," was the primary ideological engine driving the American Revolution and
the (p.194)framing of the Constitution.[4] Historian Gordon Wood writes that "[r]epublicanism
meant more for Americans than simply the elimination of aking and the institution of an eective
system. It added amoral dimension, a utopian depth, to the political separation from England--a
depth that involved the very character of their society."[5]

J.G.A. Pocock, commenting on the perpetuation of this English Whig philosophy in the colonies
in his seminal work on the subject, points out some of the salient features common to eighteenth
century civic republicanism:

The Whig canon and the neo-Harringtonians, Milton, Harrington, and Sidney,
Trenchard, Gordon and Bolingbroke, together with the Greek, Roman, and
Renaissance masters of the tradition as far as Montesquieu, formed the
authoritative literature of this culture; and its values and concepts were those with
which we have grown familiar--a civic and patriot ideal in which the personality
was founded in property, perfected in citizenship but perpetually threatened by



corruption; government figuring paradoxically as the principle source of
corruption and operating through such means as patronage, faction, standing
armies (as opposed to theidea of the militia), established churches (opposed to
the Puritan and deist modes of American religion) and the promotion of a monied
interest .... A neoclassical politics provided both the ethos of the elites and the
rhetoric of the upwardly mobile, and accounts for the singular cultural and
intellectual homogeneity of the Founding Fathers and their generation. Not al
Americans were schooled in this tradition, but there was (it would almost appear)
no aternative tradition in which to be schooled.[ 6] (p.195)

Republicanism made other high moral demands on its citizens, in addition to entrusting them
with the defense of their communities. For example, a citizen of arepublic was expected to
subordinate self-interest to the overarching good of the community.[7] This public good was, in
fact, the lodestar for arepublican government.[8] Absolutely essential to arepublican
government was the participation of its citizensin civic affairs; it was understood that this
obligation to participate was amora one.[9] This moral obligation was described in the literature
of thetimes as public or civic virtue.[10]

As noted, one of the bete noires of civic republican theorists was the standing army.[11] A
professional army was seen as another instrument that could be used by atyrannical government
to subjugate its citizens.[12] Militias served to eliminate the (p.196)possibility of a coup by
ambitious military leaders (such as, Julius Caesar). The presence of an armed citizenry also
served as avisible reminder to the executive of the ability of the people to remove the magistrate
by force if necessary.[13] Finally, the militia served as an organ through which republican
virtues could be transmitted to generations of new citizens.[14] Because its membership was
universal, there was little danger the militiaitself could be employed in the service of tyranny,
since its interests were considered identical to those of the community from which the militia
drew its members. Furthermore, the local nature of the militia assured that its uses would be
defensive. A professiona army, on the other hand, tied geographically to no one place, might
constantly agitate for apolicy of expansion and military adventurism.[15] As George
Washington and other American generals found during the American Revolution, community
militias were very effective at repelling invasions, but of little use for extended campaigning.

Common among political theorists such as John Locke was the idea that rulers existed because
people consented to the establishment of a government for the protection of property.[16] This
consent was freely given and, should the government fail to provide order and protect the ability
of individuals to amass and retain private property, consent could be withdrawn and
(p.197)another government established. Experience showed that rarely would an established
government easily capitulate, and if the existing government kept a standing army, the
government could not only resist, but could use the army to oppress the citizens. Clearly, a check
had to be developed. The check that resulted from the English Civil War and the Glorious
Revolution was the right guaranteed by the English Bill of Rights of all Protestants to keep arms
for their defense. This right was part and parcel of the English common law inherited by the
colonists settling in America.[17] Of course, the colonists also relied on the militiato provide
essential policing and defensive functions, and most colonies required its free citizens to be
enrolled in county militias and to assemble and drill regularly. One historian noted that the "very



nature [of] the militia system reinforced the provincialism that was a salient characteristic of the
colonial period."[18] However, the militia's relative lack of social stratification, especially when
compared with the rather severe class demarcations existing at that timein Europe, inspired
spirited rhetoric among both Americans and European intellectuas.[19] Even then, it seems, the
militia system was seen as an important civic institution, serving political, and not just military,
ends.[20]

B. The Militiain the Revolutionary War

Before the Continental Army was organized by the Continental Congress,[21] state militia units
were the first to engage the British at both Lexington and Concord,[22] aswell as at the
(p.198)Battle of Breed's Hill.[23] When the Second Continental Congress authorized the
formation of a nascent Continental Army, local militia units made up the bulk of the actual
troops, athough they were not accorded much respect by the professional military.[24] While
General Washington complained of the lack of disciplinein these militia units, he admitted they
were useful for short periods of time during battles. The militia could be mustered with great
effectiveness when its members perceived adirect, local threat. Washington's complaints
stemmed primarily from hisinability to keep militia units enlisted for prolonged campaigns.[25]
Despite an uneven record overall, plenty of evidence exists showing how well these units
performed in defense of their homes and towns. The battles of King's Mountain, North Carolina
and Cowpens, South Carolina are two good examples of the militia's efficacy.[26] To at least one
contemporary (p.199)commentator, the militia's performance at Cowpens was proof positive of
the superiority of the "armed yeomanry of America' and that a "respectable and well regulated
militiais the safest palladium of the liberties of a state."[27] Abandoning the Carolinas as a result
of his defeats, the British general Cornwallis made (for al practical purposes) hisfina stand at

Y orktown, Virginia. With his defeat went all English hopes for a continued presence in America.

The postwar period in Americawas marked by rapid demobilization as a wave of antimilitarism
swept the nation.[28] The specter of standing armies was raised repeatedly by those suspicious of
having alarge body of idle troops at the disposal of potentially ambitious officers.[29] Now that
the war was over and there seemed to be no immediate threats, American military policy, such
that it was, coalesced around the state militia as the vanguard of national defense.[30]
Congressional neglect of military matters under the Articles of Confederation necessitated the
deployment of state militias against rebellions that sprung up periodically, and to protect the
federal arsenals at West Point, New Y ork and Springfield, Massachusetts. In both cases, the
militias performed admirably.[31]

From the comments of generals like Washington and Nathaniel Greene, as well as contemporary
accounts of the battles of the Revolutionary War, one can get a general sense of the effectiveness
of militias. First, militia units were most effective when the battles for which they were mustered
took place near their community. Second, while able to muster a substantial number of
militiamen relatively quickly, Continental army (p.200)commanders were unable to keep the
militia units as part of their army for extended campaigns.[32] When not in the immediate
service of the Continental Army, militia units were effective (particularly in the South) in
conducting rear guard actions against the British,[33] as well as preventing much in the way of a
counterrevol utionary movement from taking shape.[34] Findly, the mustering of the militia



during various battles gave awide cross-section of Americans a stake in the Revolution and its
outcome.[35]

C. The Framers and the Militia: Rhetoric and Reality
1. The Constitution and the Militia

A hard lesson learned during the Confederation period was that a government as decentralized as
that under the Articles was not very effective.[36] Economically, politically, and militarily, the
"United" States were isolated, not only from the rest of the world, but from each other as well.
States were printing their own currency, imposing their own tariffs, and refusing to pay taxes to
the Confederate Congress.[37] The Convention of (p.201)1787 was called to remedy these
problems of the newborn country. One issue that split the convention, and which highlighted the
coming debate over the entire Constitution, was the question of federa and state power over
militia. The solution satisfied no one, and even the addition of the Second Amendment to the
Consgtitution did little to quell the people's concerns.

Given the nationwide phobia of standing armies, conventional wisdom held that state militias
would have to form the bulk of any national defense plan. The debate at the Philadel phia
Convention centered around what power the national government would possess to raise armies,
aswell asthe power it would have over state militias. On Saturday, August 18, George Mason of
Virginia, amember of the Committee of Detail, proposed that the central government take more
control over the organization and discipline of the state militias to ensure the efficacy of the
militias for national defense.[38] In the aternative, Mason suggested the government control a
portion of the militias for training every year--a"select" militia[39]

As the debate progressed, some delegates favored total governmental control of the militia, but
only when in actual service of the central government.[40] Other delegates favored Mason's
select militia plan, which would have placed various percentages of state militias under control
of the federal government during any one year.[41] Genera Pinckney, seeing no reason for
distrust of the national government, and having little faith in the militia, thought Mason's original
motion ought to be renewed, emphasizing the need for areal fighting force.[42] The (p.202)day
ended with Elbridge Gerry's warning that too much national control of the states' militias would
result in "the plan [having] as black a mark as was set on Cain."[43]

Debate resumed on Thursday, the 23rd,[44] and the chief issue was the wording of the
Committee of Eleven's proposed clause. Rufus King opened, clarifying the point that
"organizing" meant proportioning officers and men, and arming them with uniform caliber
weapons, and that "discipline" meant prescribing the methods of drill and exercise.[45] When
Elbridge Gerry complained this would reduce the states to drill sergeants, James Madison
attempted a clarification: "arming," he argued, would mean neither the national government's
furnishing arms, nor disciplining nor establishing courts martial.[46] Correcting Madison,
however, King said there was no reason to suppose "arming" would not include the actual
furnishing of arms "either by Militiathemselves, the State Governments, or the National
Treasury."[47]



Delegates proposed alternative phrasing giving the Congress the power "[t]o establish a
uniformity of arms, exercise and organization for the Militiaand to provide for the Government
of them when called into the service of the U. States."[48] Execution of the plan would be
reserved to the states. As the debate drew to a close on thistopic, the rhetorical lines were drawn
between the positions of Elbridge Gerry and James Madison. Madison occupied the middle
ground, arguing for some national control since the militiawas intended to serve a national
defense function.[49] Gerry, on the other hand, allowed no quarter where control of the militia
was concerned--it must lie with the states.[50] (p.203)

The debate concluded on a dramatic note, each staking out the position that, while ostensibly
over the control of the militia, mirrored the larger debate over the ratification of the Constitution
itself. Gerry thundered,

Let us at once destroy the State Gov[ernmenl]ts, have an Executive for life or
hereditary, and a proper Senate, and then there would be some consistency in
giving full powersto the Gen[eral] Gov[ernmen]ts but as the States are not to be
abolished, he wondered at the attempts that were made to give powers
inconsistent with their existence.... Some people will support a plan of vigorous
Government at every risk. Others of a more democratic cast will oppose it with
equal determination, and a Civil war may be produced by the conflict.[51]

With equal vehemence, Madison answered back, asserting,

Asthe greatest danger is that of disunion of the States, it is necessary to guard
aglain]st it by sufficient powers to the Common Gov[ernmen]t and as the greatest
danger to liberty isfrom large standing armies, it is best to prevent them, by an
effectual provision for agood Militia.[52]

Thefinal clauses adopted as part of the Constitution gave the Congress the power to raise armies
(limiting to two years the time for which they may be provided for);[53] to call out the militiato
execute laws, repel invasions, and suppress insurrections;[54] and to provide for the
organization, arming and disciplining of the militia, aswell as governing that portion of them
actually caled into service of the United States.[55] States retained the right to appoint
officers.[56] Madison's argument won (p.204)the day. If the country was to have any sort of
national defense, and if standing armies were not an option, the Congress needed to have
appreciable control over the state militias when the need arose.[57] For the Antifederalists,
additional safeguards were needed to ensure that the federal government would not organize the
militias out of existence, or |eave a state defensel ess because its militia was being sent to another
state to execute laws, i.e. collect taxes or work some other manner of tyranny on its neighbor.

2. TheFederalist, Antifederalist Concerns, and the Second Amendment

Commentators have noted differences between the rhetoric of the Revolution, and that which
was used to defend the Constitution.[58] The Federalist observations about the militiaillustrate
the Framers' ambival ence about the level of national control that should be exercised over the
state militias. Madison wrote enthusiastically of "amilitiaamounting to near half a million of



citizenswith arms in their hands, officered by men chosen from among themselves, fighting for
their common liberties and united and conducted by governments possessing their affections and
confidence."[59] Y et Hamilton, in an earlier paper, wrote that:

To oblige the great body of the yeomanry and of the other classes of the citizens
to be under arms for the purpose of going through military exercises and
evolutions, as often as might be necessary to acquire the degree of perfection
which would entitle them to the character of awell-regulated militia, would be a
real grievance to the people and a serious public inconvenience and

l0ss.[60] (p.205)

Hamilton writes that requiring such service would also work an economic hardship on the
country, "form[ing] an annual deduction from the productive labors of the country.”[61]
Hamilton concluded by advocating a plan for a"select corps of moderate size ... ready to take the
field whenever the defense of the State shall requireit."[62] In afew paragraphs, Hamilton
repudiated a keystone of republican ideology, a universal militia, and by advocating the
establishment of a select militia under federal control, played to the Antifederalists worst fears
about the Constitution.[63] Sadly, history has proven Hamilton correct. The vast majority of
Americans do not wish to take the time to vote or serve jury duty, two other demonstrations of
civic virtue; the prospect of assembling and drilling in county militias would be unthinkable to
most.

Despite the voluminous amount of Antifederalist material that circulated in the states following
the publication of the proposed constitution,[64] the objections voiced were essentially the same.
Opponents were concerned that, under federal control, militias of one state would be forced to
march into another state;[65] that militias would be called upon to execute the laws by force;[66]
or that since the militias were under control of (p.206)the federal government, the states would be
effectively deprived of any means of resistance against the general government.[67]

Theinclusion of the Bill of Rights as an addendum to the Constitution was seen by Madison asa
way to quiet many Antifederalist fears. Among them, in language copied largely from proposals
for amendments drafted by the Virginia delegation, was the Second Amendment. It seems
plausible that whatever possible Hamiltonian designs some Framers of the Constitution might
have had on the state militias, the Second Amendment was placed there to ensure that Congress
would not possess the wherewithal to disarm state militias by disarming the individual members
of those militias.[68]

Thus, it seemsthat critics have it backwards when they seek to interpret the Second
Amendment's "preamble” ("A well regulated militia being necessary for the security of afree
state....") asalimitation on the right to bear arms. If the aim of those who demanded a Bill of
Rights in the Constitution was to ensure the continuing viability of state militias in the face of
federal control, what better way to ensure state militia strength than to place the ability to
regulate individual rights to arms outside the realm of federal power? The preamble could
therefore be seen as arhetorical endorsement of the armed yeomanry, as opposed to the standing
armies Congress was given the power to raise and provide for.[69] As Professor William Van



(p-207)Alstyne recently pointed out, the right guaranteed by the Second Amendment is "to keep
and bear arms," not the right to join a militia.[70]

Moreover, as Don Kates has persuasively argued, the underlying philosophy of both the
republican ideology of the Framers that endorsed the militia as a civic institution, and the Second
Amendment's guarantee of an individual's right to keep and bear arms is the same: the natural
right of self-defense.[71] Seventeenth century political philosophers thought that man entered
into "socia contracts’ with one another, and established governments for self-protection, and
from this "most self-evident of rights ... came the multiple chains of reasoning by which
contemporary thinkers sought to resolve a multitude of diverse questions,” even questions
involving the establishment of principles of international law.[72]

More to the point, John Locke justified the right of individuals to resist tyranny in government
on the grounds that atyrannical ruler and his minions were no better than robbers or other
thieves who sought to do violence, not to individuals singly, but to the body politic as a
whole.[73] "Asinheritors of these idesas, the Founders believed that the right to armswas a
necessary ingredient of the moral duty of self-defense.”"[74] Bearing arms enabled an individual
citizen to defend himself and his (or her) home and family; a group of arms-bearing citizens
functioning as a militia enabled the body politic to defend itself against tyranny.[75] Kates writes
that "arms were deemed to protect (p.208)against every species of criminal usurpation, including
‘political crime," a phrase which the Founders would have understood in its most literal
sense."[76]

K ates concludes:

In the absence of a police, the American legal tradition was for responsible, law
abiding citizens to be armed and to see to their own defense, and for most military
age males to chase down criminals in response to the hue and cry and to perform
the more formal police duties associated with their membership in the posse
comitatus and the militia.[77] It was the possession of armsin these contexts
which the second amendment constitutionalized.[ 78]

Aswe shall see, because of the link between the classical militia and the Second Amendment,
some scholars have claimed that the demise of the former has rendered the latter
meaningless.[79]

Ironically, it was the states themsel ves which posed the greatest threat to the existence of
militias. Feeling relieved of any responsibility to maintain viable forces after passage of the 1792
Militia Act, state militias atrophied due to neglect. Once the Federalists made the case for the
need for central control of national defense forces, states basicdly felt free to ignore their
militias, aside from appointing officers, assuming all the while that the Congress would take
serioudly its power to organize and prescribe discipline for the militias.(p.209)

3. TheMilitia Act of 1792



The only real provision the first Congress made in its organizing role was the Militia Act of
1792[80] which provided for a universal United States militia, and specified a number of things
each individual must have as a member of the militia. On paper, at least, the Congress provided
for auniversa national militia. For their part, the states could reasonably expect to appoint
officers to command and train the state militia units "according to the discipline prescribed by
Congress,"[81] but neither happened. Asthe War of 1812 demonstrates, Congressional (and
sometimes state) commitment to the militiararely rose above the superficial and rhetorical.[82]

D. The War of 1812

Despite its naval origins (the British insisted upon the right to stop American ships on the high
seas and impress British citizens into naval service), the War of 1812 soon turned into aland
war.[83] Thefirst mgjor theater of action wasin the Niagara (p.210)Falls and Great Lakes regions,
but campaigns ranged from New Y ork to New Orleans before the war's end. Given the large
theater of action and the number of states affected, state militias saw a great deal of action.

An early problem that emerged with the state militias stemmed from aliteral (and quite correct)
reading of the Constitution on the part of militiacommanders (and the soldiers themselves), as
well as atraditional understanding of the militia's function. On several occasions, when ordered
into Canada by federal army commanders, who often attempted to pull rank on state militia
officers, the soldiers refused on the grounds that they could not, consistent with the Constitution,
be ordered out of the United States.[84] In fact, during the early stages of the war, some state
governors refused to submit their militiato federal control. Noting the absence of insurrection,
rebellion, or invasion, they concluded the federal government was acting unconstitutionally
when it attempted to muster the militiainto federal service.[85]

Those states responding to Congressional requests for units often sent their unitsill-equipped and
ill-trained, such that the scarce resources allocated for federal troops had to be further stretched
to provide for scores of ragged state troops arriving at the front far from battle-ready.[86] One
report from New Orleans described Kentucky troops arriving so ill-clad they had to (p.211)hold
their clothes together with their hands.[87] Conflictsinevitably arose between federal officers
and state militia officials, who were often commissioned with more regard to political patronage
than military prowess.[88] States like Massachusetts, which was particularly proud of its militia
(arguably the best in the country at the time), were scornful of the southern militias and of what
they saw as a" Southerner's War."[89]

However, American naval successes, aswell as the strain on Britain's resources that resulted
from fighting atwo front war probably had more to do with the resultant peace treaty than did
military power of the American ground forces.[90] It seemed clear that militiainefficacy was
absolutely assured when states let their militia deteriorate, or sent them forth with inadequate
supplies.

E. Conclusions

The end of the War of 1812 also brought to an end an important chapter in American national
defense policy. After the second war with England, the federal government essentially gave up



on state militias as a viable part of the nation's defenses.[91] A professiona army, they thought,
was needed to protect American interests. The militias were seen as an inefficient use of men and
material. Of course, such judgment begs the question: "Inefficient at which tasks?' (p.212)

Whileit was unlikely, given the omnipresent hostility to the militias on the part of professional
soldiers like George Washington,[92] that the militias would be fairly evaluated by the officer
class, thereis an argument to be made that during the American Revolution and the War of 1812,
the militias performed well those tasks to which they were best suited. Militias were not
professional armies and were seen as the antithesis of standing armies. Precisely because the
goals of standing armies were seen as incompatible with arepublican form of government,
militias were not supposed to undertake the same role as a standing army.

What did the Framers think was an appropriate role for the militia? The Constitution mentions
three situations in which the militiamay be called into service of the United States government:
"to execute the Laws, suppress Insurrections, and repel Invasions.”[93] Examining those aone,
the Framers apparently considered alimited, defensive role appropriate for militias. If those are
the purposes for which militias were intended, they performed fairly well. State militiasin
Massachusetts, for example, "executed the laws,” and "suppress[ed] insurrections’ by putting
down Shay's rebellions.[94] All the colonia militias "repel[led] invasions' with the Continental
Army during both the American Revolution and the War of 1812, and did a better job than many
in the professional military are willing to concede.[95] (p.213)

However, not everyone believes the historical record supports the Framers' enthusiasm for
citizen militias. In his book Inventing the People, historian Edmund Morgan presents a
pessimistic view of the militiain a chapter entitled "The People in Arms: The Invincible

Y eoman."[96] According to Morgan, the militiain England was part of the larger fiction of
popular sovereignty, invented to displace the notion of divine right of kings.[97] Sixteen and
seventeenth century theorists like James Harrington and Fortesque, who wrote effusively about
the virtue of citizen militias, were devoured in Americawhere, according to Morgan, "the
ownership of land and of arms was much more widespread than in England...."[98]

Morgan argues that the "cherished tenet of the yeomanry in arms, embodied in the militias, as the
best and only safe form of military protection for arepublic’ was "at odds with fact."[99] He
cites as examples, the willingness of George Washington to seek the formation of a professiona
army to engage the British during the Revolutionary War,[100] and Washington's subsequent
complaint that the militia troops under his command were ill-disciplined and unsuited for combat
against professional troops.[101] In both England and America, Morgan believes that the myth

of the invincible yeoman was no more than propaganda (p.214)to secure the support of the
propertied classes and to prevent them from "strik[ing] out on an independent unfamiliar political
course of their own."[102]

The best Morgan can say for the eighteenth century militiais that "besides suppressing revolts,
[the militia] were also a means of forestalling them and of fostering consent to government, not
by force but by instruction.”[103] This subordination, writes Morgan, "was awilling social
subordination, the kind of subordination that made orderly government possible."[104] He
concludes: "The fiction of the invincible yeoman thus embodied the same ambiguities as the



larger fiction that it supported [popular sovereignty]: it sustained the government of the many by
the few, even while it elevated and glorified the many."[105]

Morgan does make afinal telling concession; one that often gets overlooked in discussions about
military efficacy.

In teaching the yeoman his place in the social order, Morgan writes, "the militia
performed an undesignated but crucial political function as well as a social
function and performed both more successfully than its military function.... [T]he
militia, however lacking in armed prowess, was a formidable means of lining up
indifferent citizens on the side of the gentlemen who led the popular opposition to
England and created popular governments.[106]

Excessive focus on the win-loss column of the militias (which | argue was not that bad) risks
losing sight of the fact that war is, in von Clausewitz's famous phrase, "politics by other means.”
Were it not for the high level of popular support given to the leaders of the Revolution by the
citizenry, who can say for certain the Revolution would have turned out the way it did? Like
voting, or serving on ajury, servicein amilitia--or even the possession of arms such that one
could serve in such a capacity if called upon--gives citizens both a stake in the (p.215)preservation
of their society, and (perhaps more importantly) an activerolein its preservation. In his haste to
make his case that the militiawas merely a shill for the ruling elite, Morgan does not stop to
ponder other implications of militias socia and political significance and heistoo quick to
dismiss the militia's actual record in either the Revolution or the War of 1812.

Likewise, in his article, Revolt of the Masses: Armed Civilians and the Insurrectionist Theory of
the Second Amendment, Colonel Charles Dunlap argues that the alleged efficacy of citizen-
soldiersis amyth. This myth has been perpetuated, according to Dunlap, by proponents of the
"insurrectionary theory of the Second Amendment."

Simply stated, the proposition holds that the possession of firearms by individuas
serves as the ultimate check on the power of government. The concept postul ates
that the Second Amendment was intended to provide the means by which the
people, as alast resort, could rise in armed revolt against tyrannical authorities. A
critical corollary to the theory is the premise that masses of armed civilians could
subdue any professiona standing army that might support a despotic regime, or
itself seize power.[107]

He argues that the real military efficacy of militias was a myth used, in part, to "legitimize the
nation's traditional antimilitarism."[108] Citizen-soldiers neither are nor were a match for
professional military forces, either in training, firepower, or discipline.[109] He argues that
amost every time irregular units have directly engaged professional armies, the former have
been defeated militarily.[110] In addition, many times when the "irregular” forces win--Vietnam,
Dien Bien Phu, Algeria, Afghanistan--the victorious forces are armed with heavy artillery,
Stinger missiles, tanks, or are not irregular forces at all.[111](p.216)



Colonel Dunlap grounds his arguments on several assumptionsthat are at least debatable. First,
he assumes that, as envisioned, there was no orderly plan for the training and drilling of militia
members after the Revolutionary War. While admittedly both the states and Congress failed to
follow through with the details of the Militia Act, not uncommon after a war, the Act was passed,
provided for universal membership, and for mandatory muster and drilling at least once a
month.[112] Second, when discussing armed revolt and the Second Amendment, Colonel Dunlap
assumes that persons with military training, or any training, and gun owners are almost mutually
exclusive. Dunlap does not consider the possibility that persons with some training would be
ableto train others. After al, the "force multiplier" theory of counterinsurgency is a keystone
doctrine of organizations like the United States Special Forces.

Dunlap makes the case that throughout history, and especially in the twentieth century, armed
civilians have never defeated a professional army in aface to face battle. However, militias are
intended to be reactive and defensive when responding to threats. They muster and drill locally,
know the area, and remain in place (since they presumably live in the place they are defending)
so that even after battles are over, they can prevent rear guard action from taking place.[113] One
of the fatal flaws with the concept of civilians against a professional army, Dunlap argues, is that
since the Second Amendment protects only arms you can bear, and only the type of arms you can
bear that a militia would use, then civilians would never have access to the kinds of sophisticated
hardware necessary to meet a modern, professional army on equal terms.[114] Such a statement
assumes that the militias (or even masses of individuals) would be so ill-trained they would not
be able to mount an attack on say, afederal armory, to get such weapons--or that armed forces
troops sympathetic to the uprising might not supply them with weapons.[115] Dunlap also
(p.217)seems to assume that a "political” defeat of a professiona army is somehow inferior to a
"military” defeat. It would seem that a victory, even one produced by domestic agitation, like the
United States' defeat in Vietnam, might be attributed by the perceived efficacy of militias. In
such an instance, it makes little difference how effective the militiaactualy is.

Colonel Dunlap's assertions about the efficacy of armed civilians and militias work if one
accepts his assumptions. As an active member of a"standing army" his biases should be obvious,
but represent the historical antipathy the professional military has shown militias over time. This
view represents part of the reason part-time, state militias will not make a comeback, but not all
members of the professiona military have held such a disparaging view of citizen-soldiers.
During the twentieth century, at the same time the federal government was placing all military
power in its own hands, there was a movement that attempted to recapture the spirit of the citizen
soldier through universal military training and the use of summer training camps.[116]

1. The Dick Act and the Per manent Feder alization of the
Militia

By the dawn of the twentieth century, federal defense policymakers, assisted by a group of
retired professiona military officers caled the Nationa Guard Association, began to agitate for
reform of the state militia system. The architect of this reform was Secretary of Defense Elihu
Root, whose first success with bringing order to an admittedly disordered militia system[117]
was the passage of The Dick Act in 1903.[118]



The Dick Act "signified the beginning of the demise of the old, essentially state-controlled,
system."[119] The Act required (p.218)the states to submit to a number of federal requirements
regarding the training, housing, and equipping of the state militias.[120] The Dick Act was the
first in aseries of moves by Congress, spurred on by the professional military and groups like the
National Guard Association, that made the states offers they could not refuse: free training and
equipment in exchange for abdication of control. States, long neglectful of their militias, were all
too happy to cede this control.[121]

The National Defense Act of 1908[122] followed the Dick Act. This Act authorized the use of
the newly constituted "National Guard” to serve outside the boundaries of the United
States.[123] The inability to order the militia outside the boundaries of the United States arose
from the traditional understanding of the role of militias as defensive forces, and was a major
obstacle to American military operations against Canada during the War of 1812.[124] However,
the 1908 act was too obvious aviolation of the Constitution for either the Judge Advocate
Generd (p.219)of the United States Army or the United States Attorney General, both of whom
deemed this portion of the Act unconstitutional.[125]

Undeterred, Congress passed another National Defense Act in 1916 as part of genera
preparedness in the face of awidening European war.[126] Among the increased requirements
placed on the states (and the Regular Army who had to administer these requirements) was an
innovative solution to the constitutional prohibition against foreign use of militiatroops: the
President was authorized to draft state Guard membersinto national service as federa reserve
troops.[127] As aresult, the President began to draft whole regimentsinto the Reserves.
Furthermore, the National Defense Act, as a condition precedent to the receipt of federal funds,
forced the states to cede most of whatever control over the militiathey retained, including the
constitutional prerogative to appoint officers to command the militia[128] As one commentator
noted, "[a] recurring fact pattern emerges: the states, faced with ever more demanding standards
but unable to pay for upgrading, are forced to accept both federal funding and the resulting loss
of control that goes along with that funding."[129]

In 1933, amendments to the National Defense Act implemented a "dual enlistment policy"
whereby each member of a state National Guard unit simultaneously became a member of
(p.220)the United States National Guard.[130] When in the service of the United States, members
became part of the Enlisted Reserve Corps of the Army, but retained their status as members of
the state National Guard unless ordered into actual service of the United States.[131] Troops
could be ordered into actual service whenever Congress declared a national emergency and,
during that service, were relieved of their status as members of the state National Guard.[132] In
1952 Congress removed the national emergency requirement, authorizing instead "active duty or
active duty for training" regardless of the presence of any sort of national emergency.[133] This
power was subject to gubernatorial approval, which was removed by an amendment enacted in
the mid-80s precipitated by the refusal of some governors to send forces to train in Central
America[134] The constitutionality of the so-called "Montgomery Amendment" was challenged
by Minnesota governor Rudy Perpich and Massachusetts governor Michagl Dukakisin
1988.[135]



In Perpich v. Department of Defense,[136] the Supreme Court continued its acquiescence to
federal usurpation of state constitutional prerogatives begun in The Selective Draft Cases.[137]
Summarizing the history of the federal-state relationship between the state militias and the
National Guard,[138] the Court (p.221)rejected the governors' arguments that the Montgomery
Amendment was unconstitutional.[139] Noting the governors did not challenge the ability of
Congressto create adua enlistment program,[140] the Court stated that the existence of such a
program means that "members of the National Guard of Minnesotawho are ordered into federd
service with the National Guard of the United States lose their status as members of the State
militia during their period of active duty."[141] Asaresult, the governors could not complain,
since the troops, once called into federal service, ceased to be under the state control.

Relying on its decision in The Selective Draft Cases[142] and the portion of the Constitution
granting Congress the power to "organiz[e], arm[], and disciplin[€] the Militia,"[143] the Court
reaffirmed the "supremacy of federa power in the area of military affairs."[144] Holding the
Montgomery Amendment "not inconsistent with the Militia Clauses,"[145] the Court

emphasi zed its decision was made without "pass[ing] upon the relative virtues of the various
political choices that have frequently altered the relationship between the Federal Government
and the States in the field of military affairs."[146] While the present Supreme Court may be
more sympathetic to states seeking to vindicate their roles assigned under federalism against
perceived encroachment by the federal government,[147] thereislittle likelihood the Supreme
Court will abandon its extreme deference to the Federal Government in the areas of nationa
defense and foreign policy. Furthermore, there is probably little (p.222)sympathy at the state level
for areactivation of state militias, particularly in the face of widespread opposition by the
professional military, whose members would characterize such amove as deleterious to national
defense.[148]

[11. Attemptsto Recapturethe Militia Spirit

Twentieth century attempts to reconstitute the militiaas areal fighting force in this country
invoke examples of the militias of Switzerland and Israel as support for the argument that a
citizens army is one of the highest achievements of a democracy. Militia proponents urge that
universal military training, far from encouraging militarism, fostersacivic pride and an
independence of spirit that renders such an army both morally, and, if universal, numerically
superior to the traditional cadre-conscript army.[149] By instilling in its citizens training and
discipline, acountry with areal citizen's army would ensure the development of both a
formidable fighting force and a virtuous, informed, and active citizenry, which would in turn
secure the future of democracy in that country. The arguments parallel those made by the
eighteenth century republicans. There have been three different times in the twentieth century
during which enthusiasm for the militia has been fairly widespread: during the period
immediately before and after the First World War; during the Cold War; and the present day
"neomilitia’ movement which reflects a darker side to the militia movement.

A. Plattsburg and the Preparedness Movement

The Plattsburg Movement was an outgrowth of the "Preparedness Movement," which peaked
during the period immediately before and after the First World War, roughly 1912-1920.[150]



The movement arose during the same time the federa (p.223)government was beginning to
modernize the nation's military forces, a move that resulted in the abrogation of the stete's
constitutionally assigned militia powers.

At the head of this movement was General Leonard Wood, expert fencer, horseman, and jai alai
expert, once described by Secretary of War Newton D. Baker as "the most prodigiously busy
man you ever saw."[151] Appointed Chief of Staff of the Army in 1910, General Wood set about
to reorganize the army so that it could fight a major international war.[152] Wood differed from
his colleagues, however, in that he possessed a faith in the citizen soldier.[153] Clifford adds,
Wood "had faith in the citizen soldier. He said he could make civiliansinto soldiersin six
months--instead of the customary two or three years. And Wood meant to put such principles
into practice. He meant to breathe life into a citizen reserve."[154]

The vehicle for Wood's plan was a summer training camp. Believing "[m]ilitary training did not
have to be something tedious, dull, and ineffectual,"[155] Wood envisioned a six-week training
course that would acquaint youths with what the army was all about.[156] Activitiesincluded
vigorous physical exercise, introduction to military strategy, and field exercises. Asthe
fundamental s were mastered, more speciaized military tasks like engineering, artillery, and
signals duty were introduced.[157] At the end of each week the youths endured a grueling hike
during which maneuvers were conducted in order to integrate al the previous week's
lessons.[158] These volunteer camps[159] were an experimental version for Wood's larger plan:
(p.224)the establishment of military training centers all across the country to train college men for
future military service.

Because the volunteers at Plattsburg paid their own way, most were affluent college men from
the East. In fact, a significant portion of the whole Preparedness Movement was fueled by the
elite establishment.[160] Frightened by the war in Europe, and by the indifference of many
Americans, these advocates of American preparedness used their considerable influence to
ensure that General Wood's experiment at Plattsburg would expand and continue.[161] The
result was the establishment of the Military Training Camps Association (MTCA) with the goal
of raising and maintaining a 400,000 man Continental Army which would replace the National
Guard as the nation's line of defense after the regular army forces.[162] While the proponents of
Plattsburg and the MTCA recalled the spirit of republicanism in the Continental Army, and while
400,000-500,000 men was a sizable number to serve, this plan wasin no way "universal,” nor
did it aim to be. Another concern was constructing the machinery to train the officers required to
lead all these men.[163] Furthermore, this Continental Army and the camps that would be
established to train its members were designed to be under federal control. Prior to the National
Defense Act of 1916, serious constitutional impediments existed to such an overt federalization
of militiaforces.[164]

The First World War and the immediate postwar reaction dampened enthusiasm for both
universal military training and the entire Preparedness Movement.[165] No support existed for
(p.225)the implementation of the proposed National Army, even though the many combat
veterans returning from Europe would have been ideal for the MTCA to form atrained corps
around which areal citizens army could be constructed.[166] While universal training stalwarts
attempted to keep the faith, the end of the war brought about the end of the MTCA's role of



examining and recruiting officer candidates[167] and, shortly after the Armistice, the death of
the movement's most prominent patron, Theodore Roosevelt.

The MTCA mounted one last serious effort to effectuate a major change in American military
policy. A memorandum appeared in the January 1919 issue of the MTCA's magazine and policy
organ, National Service, written by one of the original Plattsburgers, alawyer and an
establishment figure named Thompkins Mcllvaine.[168] The Mcllvaine memorandum "proposed
to substitute a Swiss-type citizen soldiery for the existing Regular Army, National Guard, and
National Army."[169] Thiswould be accomplished by training young men for six months, then
taking a requisite number of them to make up afirst line of defense, supplemented by a selective
draft should the necessary number not be obtained.[170] Future West Pointers, graduates of
ROTC programs, experienced professionals, and those from the ranks would officer the

men.[171]

The Mcllvaine plan was submitted to the 66th Congress as "The National Service Act" without
major changes in the substance.[172] Mcllvaine and the Plattsburgers were given center stage at
Senate and House hearings.[173] Most, if not all, of the witnesses extolled the virtues of the
Mcllvaine plan, and (p.226)called alarge standing army (in the words of Mcllvaine himself)
"uneconomic, undemocratic, and un-American."[174]

The resulting National Defense Act of 1920, actually just amendments to the 1916 National
Defense Act, did little to further the cause of the MTCA. The 1920 National Defense Act
streamlined the organization of the regular army, and added provisions for a " Citizens Reserve"
consisting of volunteer veterans and others training under federa auspices.[175] However, not
only did the amendments not return the National Guard to state control, there were stronger
provisions for "federal training and federal pay" of the Guard.[176] The Mcllvaine Plan, in the
end, went down to public apathy, Congressiona inertia, and a coming Presidential election.
While the MTCA remained active in one form or another, there would never again be another
well-organized effort on behaf of universal military training taken up by those with as much
political power.[177]

Clifford, in his assessment of the Plattsburgers, noted that they "tried to link modern [military]
reguirements with America's historic tradition of a citizen army."[178] In addition, while
acknowledging this was an elite-driven movement, Clifford wrote, "the men who attended
training camps were expressing their willingness to fulfill acitizen's military duty."[179]
(p.227)He a so wrote how the Plattsburgers often acted "in opposition to official War Department
thinking. By agitating for a citizen army, they found themselvesin conflict with the
professionals."[180] Perhaps the best summary comes from General Wood himself: "Plattsburg
... was not made by the Army ... but by an intelligent public opinion held up by avery few men
in the Army and many intelligent ones outside the Army who saw what could be done."[181] It
isinteresting to note that present-day elites advocating nationa service of some kind are always
quick to point out the service they support is always nonmilitary.[182]

B. A Modern Militia Renascence

1. Unintended Consequences and the Debate Over the Second Amendment



The renewed academic debate concerning the meaning of the Second Amendment has been
responsible, in an entirely unintended way, for the recent proliferation of private militias
("neomilitias") that have formed to protest gun control measures and perceived federal
tyranny.[183] What is surprising, though, is the source of support the neomilitias useto claim the
right to organize. The standard argument among those who deny that the Second Amendment
guarantees an individual's private right to keep and bear armsiis that the Second Amendment
really protects only the right of states to have militias that are free from federal control.
Unfortunately, the proponents of this"state's right" interpretation of the Second
(p.228)Amendment never followed it to itslogical conclusion, while severa thousand of their
fellow citizens have. Many neomilitias, citing "unorganized militia" statutes[184] that are on the
books in most states, have formed private militias that assemble, drill, and even patrol.[185]
These neomilitias have attracted additional national attention in the wake of revelations that one
of the suspects in the Oklahoma City bombing was connected with the Patriot Movement and the
Michigan Militia.[186]

Though the various militia groups are geographically diverse, their members tend to share the
same fears. federal gun control, erosion of nationa sovereignty, emergence of a United Nations
led "one world government,” and the invasion of the United States by shadowy socialist
forces.[187] The movement (p.229)seems to have been further galvanized by both the Randy
Weaver tria and the Branch Davidian standoff in Waco, Texas.[188] Many organize into militia
"companies’ or "units," drill on weekends with weapons, and speak fatalistically about a coming
showdown with the federal government.[189] Some militia units, mostly those active in the
Florida panhandle, have even formed under the aegis of local governments.[190] All of this
activity has left those who opposed the individual rights interpretation of the Second Amendment
in favor of a state's right interpretation scratching their heads--particularly when groups which
form under state militia statutes assert the right to arm themselves with semi-automatic weapons
outlawed under the "Brady Bill."[191] These state's rights Second Amendment advocates like
Dennis Henigan claim, though, that the only "militia" |eft is the National Guard; thus private
citizens may not form private militias to circumvent federal gun laws.[192] Gun control
advocates, however, are less certain exactly (p.230)what the Second Amendment does, if it
protects neither the right of individual s to bear arms, nor the right of states to form militias other
than the National Guard. By emphasizing the "well regulated militia" portion of the Second
Amendment, those opposed to an individua right to bear arms have unintentionally provided
indirect encouragement to those seeking an outlet for their frustration with and antipathy towards
the Federa government.

Y et those participating in this new militia movement are not the successors to the heritage of the
colonial militias, the Plattsburgers, and the MTCA, any more than is the federalized National
Guard. Nor is Dennis Henigan completely wrong when he makes the point that "the Framers
understood the militiato be an instrument of governmental authority."[193] Citizens of the
United States are not supposed to resort to the cartridge box as long as the ballot box and the jury
box are functioning,[194] but (p.231)should civil authority break down, or become so oppressive
asto cease functioning, the right to reconstitute the government is always retained by the people
asthe repository of sovereignty under our system.[195]

2. The" MilitiaMovement” and the" Paranoid Style" of American Politics



The neomiilitias are difficult to place in any historical context with the history of the militia that
began in colonia times, because the neomilitias are operating, for the most part, outside
traditional military and governmental structures and arein fact hostile to both. While the
Plattsburg movement and the MTCA were private organizations, they operated in close
connection with civilian and military authorities. The whole goal of the Preparedness Movement
was to incorporate a universal militiainto the national defense structure--not to revolt against

it.[196]

The neomilitias can be placed in an historical context along side what one historian has called
the "paranoid style of American politics."[197] Suspicion of established power and an affinity
for conspiracy theories have been part of American culture since before the Revolution.[198] In
his groundbreaking work, The Creation of the American Republic, historian Gordon Wood writes
of the disillusionment and unrest caused by the tremendous socia and economic changes the
young country faced after defeating England: (p.232)

Increasingly the events of the 1780s seemed to point toward a"crisis of the most
delicate nature taking place,” leading to "some crisis, some revolution” that could
not be predicted. Many ... found themselves uneasy, "more so than during the
war." Then there had been a"fixed object,” and although the means and timing
were questionable few had had doubts of the ultimate victory. But with the
coming of peace "the caseisnow altered." Men saw ahead of them "evils and
calamities, but without being able to guess at the instrument, nature, or measure of
them."[199]

The parallels to the present post-Cold War world are irresistible. The early Americans' unseen
"evils and caamities’ seem to have transmogrified into the neomilitialeaders fears of "black
helicopters’ and "One World Government.”[200] With the end of the Cold War, one large
monolithic enemy--world communism--has been replaced with hundreds of little enemies. Far
from ensuring our security, the collapse of the Soviet Union and the ba kanization of Europe
seems only to have highlighted our insecurity. This feeling is comparable to that of our colonia
forebearers whose victory over England only heightened anxieties and highlight factions hidden
from view by the common purpose present during the Revolution. In addition, the emergence
(p.233)0of a global economy has led to an erosion of the American industrial base and to increased
economic insecurity. The result, when mixed with Americans' tendency to ook for conspiracies,
and fanned by rumors and innuendo, produces an atmosphere conducive to outlets such as the
neomilitias.[201]

The neomilitias have increased their numbers by playing on post-Waco fears of the militarization
of federal law enforcement and perceived threats by the government to private ownership of
guns. While their leaders insist that their motivation is purely defensive and that they would
never preemptively engage in revolutionary activities, doubts remain on the part of many civil
rights activists who claim that the anti-gun control posturing obscures a darker agenda.[202] An
Anti-Defamation League report issued in the fall of 1994 examined neomilitia activity state by
state and questioned the motivations of such groups. The report concluded:



Although thwarting gun control is the chief aim of the militias, they seek to turn
the clock back on federal involvement in a host of other issuesaswell, e.g.,
education, abortion, the environment.

Clearly, their deeper suspicions and terrors should be of concern: Istheir militant
cause merely the alleged gun-toting "right" of citizens?--or isit the "turning
(p.234)around” of the U.S. itsdlf from what the militants see as the "treasonous"
direction of the federal government's present policies? The question which no one
can answer just yet iswhat, exactly, the "militias”" intend to do with their

guns.[203]

However, the militias across the country are as diverse as their members, there are African-
American, Jewish, Latino, and female members of militias.[204] Furthermore, some militias
have turned away persons wishing to join their militia unit who were involved in more traditional
hate group activities.[205]

3. The Militia Movement and the L aw

There are two features of neomilitias that distinguish them from either the old state militias, or
quasi-private groups like the Plattsburgers: lack of universality in their membership,[206] and
the lack of state authority.[207] Despite the fact these neomilitias might not have any official role
in the national defense structure, does that mean they areillegal? The answer is unclear, because
not all states have statutes specifically designed to address paramilitary groups. Most states, and
some cities, do have laws which prohibit armed, private groups from drilling or parading in
public. Does the Second Amendment give (p.235)militia members the right to form what some
may call private armies? Here the answer is probably no. However, there are important
constitutional rightsthat are at least arguably involved: free speech, association, and the right to
keep and bear arms.[208]

In the Anti-Defamation League's national report on neomilitias, it urged states to pass anti-
paramilitary training statutes in an effort to give state law enforcement agencies legal recourse
against such groups. "Law enforcement agencies,” the report concluded, "need the requisite
resources to monitor these groups and to take appropriate measures, when necessary to protect
the public."[209] The report included a"Model Paramilitary Training Statute” and suggested that
states adopt such measures to prevent the spread of the neomilitias.[210] Severa states have
adopted such legidation, (p.236)many of which contain exemptions for gun clubs, hunting clubs,
and the like[211]

It is conceivable that more states will pass these paramilitary training lawsin the wake of the
Oklahoma City incident, and that these statutes might be tested in court. While there are certainly
constitutional implications in such statutes--mainly the rights to speech and assembly--the United
States Supreme Court has ruled that the state and local governments may prohibit organizations
other than the organized militia of the state, cadets at military academies, and members of the
United States armed forces from parading or drilling with armsin towns or citiesin the
state.[212] "Military organization," the Presser Court held,



and military drill and parade under arms are subjects especially under the control
of the government of every (p.237)country. They cannot be claimed as aright
independent of aw.

It cannot be successfully questioned that the state governments, unless restrained
by their own Constitutions, have the power to regulate or prohibit associations
and meetings of the people ... and have also the power to control and regul ate the
organization, drilling, and parading of military bodies and associations [except as
authorized by federal law].[213]

Despite the absolute language in Presser, the Court decided this case prior to the incorporation of
the First Amendment's protection of freedom of assembly. Given the Supreme Court's
acquiescence in the federal evisceration of the state's constitutional role in maintaining, training,
and officering the militias,[214] the Court is unlikely to significantly hamper state or federal
attempts to control groups which advocate violence against the government. Note, however, that
militia meetings often involve exchanges of ideas, printed material, and speeches; any attempt to
control the content of such meetings would certainly present constitutional problems under
present Supreme Court jurisprudence.[215] Furthermore, thereis a constitutiona prohibition
placed on the states' ability to maintain troops in peacetime without the consent of
Congress.[216]

It seems that, despite obvious differences, thereis at least a degree of commonality between
groups like the Plattsburgers, and other universal military service advocates, and members of
neomilitias. The demise of the state militia and the professionalization of both law enforcement
and the national military has left the ordinary citizen without arole to play in either the defense
of hisor her home or country. The National (p.238)Guard is not a militia, in the sense that the
Framers would have understood it,[217] any more than it is state-controlled.[218] As aresult,
people have attempted to find other outlets for the moral, political and social impulses that
militias channeled into the service of the community; or else have sought ways to make existing
institutions that have replaced militias more universal, and thus more like the classical militias of
the eighteenth century.

Not surprisingly, many citizens seek to exercise what Don Kates called "the most self evident of
rights'[219] --that of self-defense--through the private ownership of firearms, which the
overwhelming mgjority of Americans believeis aright guaranteed to them by the U.S.
Constitution.[220] While neomilitias have certainly misunderstood or misconstrued the original
nature of the militia, they are often only following the logic of the "collectiveright" interpreters
of the Second Amendment to a reasonable conclusion. In addition to being spawned by the
seemingly omnipresence of areal paranoid strain among Americans, neomilitias are an
unintended consequence of eliminating the constitutional militia, with all its supposed parochia
inefficiencies, and replacing it with what is, at best, a select militia controlled by the federa
government, and employed primarily as reserves for its considerable standing army. Given that
we livein apost-militiaera, it isno wonder that individuals would look to the Second
Amendment--itself supposedly a backstop (p.239)against federal encroachment on the state's
power to maintain a militiato protect against federal tyranny.[221] The next section examines



arguments of Professor David Williams, who argues that the Second Amendment in a post-
militiaage is literally meaningless.

V. The Second Amendment in a Post-Militia Era

With the recent proliferation of the neomilitias, a question arises that was not asked in the haste
to centralize and modernize the federal armed forces during the first part of this century: Why
were militias established in the first place? Even though we understand the Framers
apprehensions about standing armies, a majority of Americans probably no longer share that
fear, at least to the extent that fear thoroughly informed the Framers world view. What isit then
about the right to bear arms and the right to revolt that retains such a visceral appeal to people
who might not know anything else about constitutional law? Part of the answer can be found in
Robert Cottrol's assertion that: "[t]here is considerable evidence that the armed population and
the militiawere intended to serve more than a simple military function. They were seen as
fulfilling important political and perhaps moral purposes as well."[222]

Many present day commentators seem unwilling to acknowledge the unique role that the militia
filled, onethat is not easily replaced by service that isless martial.[223] Since militias were the
creatures of civic republican thought, one must consider whether the present-day citizenry
possesses the requisite amount of civic virtue necessary to sustain arepublican militia. Civic
virtue and awillingness to subordinate all private concerns (p.240)to those of the community were
conditions precedent to the establishment of a virtuous republic. In other words, the republic was
merely its citizens writ large; lack of virtue among them would doom the republic before it
began. Thus, given that the Second Amendment is so entwined with republican thought, if we no
longer adhere to that ideology, is the Second Amendment meaningless? David Williams makes
this argument in an article entitled, Civic Republicanism and the Citizen Militia: The Terrifying
Second Amendment.[224]

Therole of the republican militia, argues Williams, "impact[ed] ... al the components of a
republic into itsalf. If the state could not have virtue without virtuous citizens, then the militia
would supply avirtuous citizenry; and if the citizens could not have virtue without a virtuous
state, then the militiawould provide virtuous state supervision."[225] Thus, the Second
Amendment is inextricably intertwined with the institution of the militia, and that "tradition
offers no guidance for judicial mediation between the competing contemporary legal claims that
the Amendment only supports the modern national guard or that it also supports a private right to
arms for individual self-defense."[226] Since one of the militia's two features was
"universality"[227] and since "[g]un owners today do not comprise auniversal militia,"[228]
Williams concludes that "under modern conditions, the literal wording of the Second
Amendment is meaningless."[229] "To make any sense, the Amendment,” he continues,
"presupposed an institution now gone."[230]

Lacking either amilitia or any hope that a militia could be successfully revived in any
meaningful way,[231] Williams suggests ways courts could give effect to the Second
Amendment to further its republican purposes, and proposes some "militia-surrogates,”[232] that
would allow citizens to further the aims of (p.241)the classical republican militia. Williams
suggests courts could interpret the Second Amendment like the Due Process Clause of the



Fourteenth Amendment: as " part of our scheme of ordered liberty," regardless of its original
meaning.[233] But, Williams would rather courts update the amendment "in a more republican
fashion."[234] For example, he suggests that "other fibers of the constitutional fabric" might be
stretched to cover the hole left by the "demise” of the universal militiato give people increased
power over their government.[235] Thus Williams would deploy the Second Amendment to
uphold campaign finance reform and proportional representation,[236] to undermine "protection
against the redistribution of traditional property rights,"[237] and to increase constitutional
protections for "newer forms of property.”[238] In addition, "the disappearance of the militia
should create a heightened constitutional suspicion of the standing army and the police."[239] To
serve as militia-surrogates, Williams suggests three possibilities: reviving the universal
militia,[240] universal service[241] and finally, "direct control by the people of their
government."[242] Williams concludes that, ultimately, the "concept of the militid" asa
"regulative ideal" provides "aguide to interpreting the Second Amendment.”[243] Far from
securing ajudicially enforceable right "of separate individuals,” though, the amendment "[a]t
most ... can influence the interpretation of the other provisions."[244]

Williams sets himself apart from critics of the Second Amendment by admitting the powerful
moral component that attached to militia service. He correctly places the Second
(p-242)Amendment into a republican theoretical framework. However, his conclusions about the
Second Amendment's modern meaninglessness are unconvincing. As the foregoing discussion
has shown regarding the federalization of the military power of the United States, official force
in this country is neither decentralized nor universal--two salient features of the republican
militia. The leap from that premise to the conclusion that, as aresult of the militia's decline, the
Second Amendment is meaningless, is aleap not easily made. At one point, Williams notes:

[t]he vision of the [Second] Amendment is not of anation in which all may own
arms but of one in which al arein fact armed. If only asmall portion go armed,
the hope of the Amendment will have failed as surely asif the government had
prohibited arms bearing atogether.[245]

Such a statement, if taken seriously, suggests that because not everyone votes, any right to vote
is now meaningless, since the Framersintended al who were digible to take part in elections.
Furthermore, the Framers knew that not everyone would be armed, for people who had religious
scruples were exempt from militia service.

The main obstacle to Williams' argument and proposed solutions is the text of the Second
Amendment itself.[246] Theright to keep and bear armsis given to the people--not to the states
or the militia. Williams believes the use of the term "the peopl€" protects "the people as a whole
and only as a whole," and not "some random collection of individuas."[247] If that were an
accepted canon of constitutional construction, it seems that the same analysis would be applied
to the Fourth Amendment which makes reference to the right of the "people” to be securein their
persons, papers and effects, from unreasonable searches and seizures.[248] As interpreted,
though, the Fourth (p.243)Amendment protects individuals. Furthermore, why should the phrase
"well regulated Militia" be read to restrict or limit the "right of the people to keep and bear arms’
when, as Williams mentions, one of the features of the republican militiaisits universality? Even



Williams admits that it is "probable that [the Amendment] used 'Militia in this broader
sense."[249]

Williams' view of the Constitution holds that a particular provision of the Constitution imports
all of the nontextual baggage that may or may not have informed the adoption of that provision.
If such an interpretation were applied widely, many freedoms now implicit in provisions like the
First Amendment, might be rolled back wholesale.[250] While the Second Amendment is not
completely clear, it quite explicitly mentions the "right of the people to keep and bear
arms."[251] Thus, preserving the Second Amendment as a regul ative ideal whileignoring the
text itself seemsto represent a peculiar mode of constitutional interpretation. Despite Williams'
doubts, the absence of a decentralized, universal, republican militialeaves little in the way of a
"hole" in the Constitution. The solution to the interpretive problem posed by the federalization of
the militia, and the concomitant abrogation of its envisioned rolein American life, while not
satisfying to those who have adopted extreme positions on either side, comes as close as possible
to giving life to the amendment and addressing the concerns that drove the Founders to adopt the
Second Amendment in the first place.

My solution is quite straightforward: the Supreme Court should interpret the Second Amendment
to protect an individual's right to keep and bear arms. Thisright, of course, would not be
absolute. It would be subject to competing governmental interests, some of which would be
important enough to trump an individua's right.[252] Similarly, state and federal governments
could enact certain restrictions to further those (p.244)interests, but such restrictions would be
required to be narrowly tailored--similar to the First Amendment "time, place and manner"
restrictions.[253]

This solution not only honestly reflects the importance the Framers placed on an armed citizenry,
but it also fulfills the criteria of universality and decentralization by ensuring that amost every
law-abiding adult of sound mind would have the ability to arm herself. Most regulations of
firearms would remain in place, as would state prohibitions against paramilitary activity, since
those are not aimed at an individual's right to bear arms. Since the right would have to be
exercised within parameters outlined by state and federal laws, the exercise of Second
Amendment rights would be dominated neither by the state (asis true under a collectivist
interpretation of the Second Amendment) nor by wholly private entities (as urged by many in the
neomilitia movement).[254]

Conclusion

In many ways the debate over the "militiatradition” in this country--including the Framer's
conception of a"militia’--is framed by this larger debate over the meaning and interpretation of
the Second Amendment. As | researched, however, | became aware of an American tendency
towards gradual abdication of the responsibilities of citizenship. The demise of the militiais only
one example. Low voter turnout and an inability to impanel representative juries both indicate a
general willingness to delegate responsibilities to "professionals,” or simply to shirk them, and
then complain when the results are not to our liking. Asthe repositories of sovereignty under our
system, we (p.245)have an obligation to pay constant attention to constitutional and political



matters. Otherwise, it will remain axiomatic that "the safeguards of liberty" will be left to
"controversiesinvolving not very nice people."[255] It should not be.
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[110] Seeid. at 659.



[111] Id. at 664-65.
[112] For the text of the act, see supra note 80.

[113] Historian Don Higginbotham asserts that is exactly when the militias were most effective
in the Revolutionary War. See supra note 33 and accompanying text.

[114] Dunlap, supra note 95, at 662-64.

[115] In the Revolutionary War, Ethan Allen commanded a militia which attacked a British
garrison at Fort Ticonderoga, thus capturing heavy artillery needed to fortify colonial positions.

[116] For adiscussion of the "Preparedness Movement” and the MTCA see part 111.A.

[117] Underscoring the lack of attention paid by Congress since the enactment of the Militia Act
of 1792, Theodore Roosevelt declared, in a message to Congress, "Our militia system is obsolete
and worthless," quoted in Perpich v. Dep't of Defense, 496 U.S. 334, 341 (1990).

[118] Dick Act, ch. 196, 32 Stat. 775 (1903) (repealed 1956).

[119] Patrick Mullins, Note, The Militia Clause, The National Guard, and Federalism: A
Consgtitutional Tug of War, 57 Geo. Wash. L. Rev. 328, 333 (1988) (detailing the history of the
federalization of the militia system and the concomitant erosion of state control over an
ostensibly state institution). Written before the Supreme Court's decision in Perpich, Mullin's
Note describes the unhappy consequences resulting from Congressional evisceration of the
militia clauses through increased federa mandates on the states that obligate them to trade
constitutional prerogatives (like the appointment of officers) for federal funds needed to satisfy
increased requirements.
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This Act also authorized federal funds for equipment and training and provided
the states with training by federal regulars. Further, it required the statesto drill
their units a specified number of days a year, to open their account and property
books to federal auditors, to subject training and encampments to federa
inspection, and to obtain prior approval for the expenditure of federa grants-in-
ad.

Id. at 333 (footnotes omitted). The legislation aso provided that the President could call out the
militiainto national service for nine months, a power that was modified in a subsequent act. See
John G. Clifford, The Citizen Soldiers: The Plattsburg Training Camp Movement, 1913-1920, at
9 (1972).

[121] One wondersif the Supreme Court's decision in Perpich would have been different if not
for the long history of neglect towards the militia exhibited by the states.



[122] National Defense Act of 1908, ch. 204, 35 Sat. 399.
[123] Id. at 400.
[124] See supra note 84 and accompanying text.

[125] See United States War Dep't, Digest of Opinions of the Judge Advocate General of the
Army: 1912-1940 644 (1942); 29 Op. Att'y Gen. 322 (1912) (opining that the members of the
National Guard could not be sent out of the country). See also Mullins, supra note 119, at 23.

[126] National Defense Act, ch. 134, 39 Sat. 166 (1916) (current version in scattered sections of
10 U.S.C. and 32 U.S.C.). For an account of the machinations behind the adoption of The
National Defense Act see Clifford, supra note 100, at 116-51.

[127] See Mullins, supra note 119, at 334. For its part, the Supreme Court upheld this
constitutional end-run in the Selective Draft Law Cases, 245 U.S. 366 (1918) (holding the power
to draft members of the National Guard into the Regular Army, as well as the power to compel
civilians to render military service was granted to the President by the Constitution).

[128] Mullins, supra note 119, at 334. Theright of the states to appoint their own officers was an
important concession to antifederalists during the debates. It was thought state militia units
would be less susceptible to corruption under federal control if units remained under the
command of "sons of the state.” Id.

[129] Id. at 334 n.66.

[130] 48 Sat. at 160.

[131] Id. at 161.

[132] Id.

[133] See Perpich, 496 U.S. at 346 (detailing the history of the federalization of the militia).
[134] The "Montgomery Amendment” as it was named, provided that "[t]he consent of a
Governor ... may not be withheld (in whole or in part) with regard to active duty outside the
United States, itsterritories, and its possessions, because of any objection to the location,
purpose, type, or schedule of such active duty.” Id. at 337.

[135] Id. at 334.

[136] 496 U.S. 334 (1990).

[137] 245 U.S 366 (1918).
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The draft of theindividual members of the National Guard into the Army during
World War | virtually destroyed the Guard as an effective organization. The draft
terminated the members' status as militiamen, and [the National Defense Act of
1916] did not provide for arestoration of their prewar status as members of the
Guard when they were mustered out of the Army.

Perpich, 496 U.S. at 345.

[139] The governors arguments were based on "the traditional understanding that ‘the Militia
can only be called out for three limited purposes that do not encompass either foreign service or
nonemergency conditions...." Id. at 347.

[140] Id.

[141] Id.

[142] 245 U.S. 366 (1918). This case was a constitutional challenge to the National Defense Act
of 1916, which allowed the President to draft members of the National Guard directly into the
service of the United States Army. The Court upheld the Act in sweeping language indicating

that Congress wasin no way limited by the militia clauses when exerting its express power to
raise armies. Id. at 384.

[143] U.S Const. art. I, 88, cl. 16.
[144] Perpich v. Dep't of Defense, 496 U.S 334, 351 (1990).
[145] Id. at 354.

[146] Id.

[147] See, e.g., United Satesv. Lopez, 115 S Ct. 1624, 1634 (1995) (striking down the Gun-Free
School Zones Act on Commerce Clause grounds).

[148] See, e.g., Dunlap, supra note 95 (expressing serious doubts about the efficacy of citizen-
soldiers against modern highly-trained professional armies).

[149] Frederick M. Sern, The Citizen Army: Key to Defense in the Atomic Age 314-15 (1957)
(advocating the establishment of atrue "citizen army” like the Swiss militza).

[150] See Clifford, supra note 100. Clifford's book offers an excellent account of the movement
and the men who provided the impetus for it.

[151] Id. at 2 (footnote omitted).

[152] Id. at 5-7.



[153] "I have dways believed in the Militia ... because | know that init isastrong soldier
element ... and for the further reason | am certain the soldier element is going to dominate
eventualy ...." Id. at 8 (citation omitted).

[154] Id.

[155] Id. at 14.

[156] Seeid. at 15.
[157] Seeid. at 16-17.
[158] Id. at 17.

[159] Those who volunteered for the summer camps had to pay their own way. "Not counting
transportation, the cost amounted to approximately $27.50 ...." Id. at 16.

[160] General Wood gained two influential supportersin Grenville Clark and Elihu Root, Jr.
who, after canceling a scheduled golf match due to the news about the sinking of the Luisitainia,
saw a notice in the paper about the summer camps at Plattsburg, N.Y. The result was aluncheon
at the Harvard Club and the resol ution that the junior establishment ought to form a group
dedicated to forming areserve military corp of New Y ork lawyers and businessmen. Seeid. at
54-55.

[161] Seeid. at 92-93.
[162] Seeid. at 104.

[163] Seeid. at 104-05 (Grenville Clark wrote to a collegue that "[t]alk of officering 400,000
men by militia officers and men from military schoolsis bunk.") (footnote omitted).

[164] Seeid. at 119. For adiscussion of the 1916 National Defense Act, see note 106 supra, and
accompanying text.

[165] See Clifford, supra note 120, at 262 ("A major casudty of the postwar reaction was the
military program Wood and the Plattsburgers had been advocating since 1915.").

[166] "[A]rmy reorganization became caught up in the whirlpool of confusion and prejudice that
seemed to characterize all public questionsin 1919 and 1920. Antagonism from the National
Guard, differences within the Regular Army, mistaken ideas about militarism, economic
concerns, politics--al worked against [universal military training].” 1d. at 263.

[167] 1d.

[168] Seeid. at 264-65.



[169] Id. at 265.
[170] Id. at 266.

[171] 1d. The Mcllvaine proposal would have returned the National Guard to its pre-1916 status
as astate militia.

[172] Id. at 274.
[173] Id. at 276-82.
[174] 1d. at 277.

[175] Id. at 293.

[176] Id.

[177] The preparedness advocates did succeed in getting the Selective Training and Service Act
of 1940 passed in September of 1940.

Given the success of "People's Armies’ in countries like China, aswell as the emphasis on
national defense prompted by the onset of the Cold War, the idea of a"citizen'sarmy” again
surfaced. See, e.g., Jock Haswell, Citizen Armies (1973); Stern, supra note 149. To these
proponents, a"citizen army" was distinguishable from all other types of military arrangements.
"The citizen army," wrote one, "comprises virtually the entire citizenry, organized in peacetime
by universal obligation, and trained on a part-time basis." Stern, supra note 149, at 16. Stern
contrasts this with the " cadre-conscript army" which is a standing army using civilian conscripts
when necessary "to enlargeitsvolume.” Id. at 17. Thereisan initial training period, followed up
by periodic refresher courses. Its officer corps consists mostly of citizens, assisted by "alimited
number of professional soldiers who fill certain ... posts requiring continuity and full-time
attention ...." Id. at 16. Stern's ideas sound much like those of the Plattsburgers, thoughiitis
interesting to note he mentions neither the Plattsburg Movement nor the MTCA.

[178] Clifford, supra note 120, at 300.

[179] Id.
[180] Id. at 301.

[181] Id.

[182] See, e.g., William F. Buckley, Jr., Gratitude: Reflections on What We Owe To Our Country
(1990) (advocating "voluntary" public service for al high school graduates); Amitai Etzioni, The
New Rugged Communitarianism; Maybe Americans Are Just Too Free, Wash. Post, Jan. 20,
1991, at B1. See also Williams, supra note 1, at 610-12 (advocating national service as away to
fulfill the role left empty by the decline of the militia). For a critique of Communitarians for




ignoring how much the underlying principles of their movement track those which underlie
rationales for universal militias, see Denning & Reynolds, supra note 77.

[183] A search of the CURNWS file on NEXIS using the search terms "militia w/10 second
amend!" yielded over 400 stories, most of which were filed in the last two years.

[184] See, e.g., Ky. Const. 8§ 219; lowa Code § 29A.65 (West 1996); (1993); N.M. Const. art.
XVIII, 8 1; N.D. Const. art. Xl, 8 16; Ohio Congt. art. I X, 8 1; SC. Const. art. XllI, 8 1; SD.
Const. art. XV, § 1; Utah Const. art. XV, § 1; Wyo. Const. art. XVII, § 1; Ala. Code 88 31-2-2to -
5(1994); Alaska Sat. § 26.05.010 (1995); Ark. Code Ann. § 12-61-101(b) (Michie 1995); Cal.
Mil. & Vet. Code § 122 (West 1988); Conn. Gen. Sat. § 27-1 (1992); Ga. Code Ann. 8§ 38-2-3(d)
(1994); Idaho Code § 46-102 (1994); Ind. Code Ann. § 10-2-3-1 (Burns 1992); Kan. Stat. Ann. §
48-904(e) (1994); Miss. Code Ann. 8§ 33-5-1 (1994); Minn. Sat. § 190.06 (1993); N.M. Sat. Ann.
§ 20-2-2 (Michie 1989); N.Y. Mil. Law § 2 (McKinney 1990); SD. Codified Laws Ann. § 33-2-2
(1994); Tenn. Code Ann. § 58-1-104(d) (1989); Wyo. Stat. § 19-2-102 (1994).

[185] See Christopher J. Farley, Patriot Gaines: Irate, Gun-Toting, White Men Are Forming
Militias. Are They Dangerous, or Just Citizens Defending Their Rights?, Time, Dec. 19, 1994, at
48.

[186] See Robert D. McFadden, Links in Blast: Armed 'Militia' and a Key Date, N.Y. Times, Apr.
22,1995, at Al (detailing alleged links of Timothy James McV eigh with the Patriot Movement
and the Michigan Militia).

The militia movement has also attracted the attention of Klanwatch and the Anti-Defamation
League (ADL), both of which are concerned with connections between the new militias and
traditional white supremacist and other hate groups. See Armed and Dangerous: Militias Take
Aim at the Federal Government: ADL Report of Right Wing Militants Nov. 16, 1994, availablein
LEXISNEXISLibrary, CURNWSfile. In itsreport, the ADL suggests a uniform Anti-
paramilitary Training Statute.

[187] See, e.g., Keith Sone, 'Patriot Movement' Fights Licenses, Taxes, Zip Codes--Gover nment
"Tyranny', . Louis Post-Dispatch, Dec. 27, 1994, at 5b ("[Patriot Movement members] mistrust
federal government and believeit isinvading their privacy and saddling them with
unconstitutional laws, including those that impose income taxes."); John Branton, Clark County
Militia, Columbian, Nov. 13, 1994, at A1 (quoting David A. Darby, head of the Clark County,
Washington militia, as saying, "The federal government is slowly trying to take away our Second
Amendment, the right to bear arms."); Allan Turner, Militias Willing to Take Up Armsto 'Save
the Constitution, Hous. Chron., Nov. 27, 1994, at Al (quoting leader of the Victoria County
Consgtitutional Militia purporting to know of a 1961 State Department memo "which details the
steps to replacing the military of sovereign states with a United Nations peacekeeping force" and
insisting U.N. forces were "all over the place.").

[188] See, e.g., TimWeiner, F.B.l. Hunts 2d Bombing Suspect and Seeks Links to Far Right, N.Y.
Times, Apr. 23, 1995, at Al, A12 (describing Oklahoma City bombing suspect Tim McVeigh as
having voiced "extreme anger" over the assault by federal law enforcement agents on the Branch



Davidian compound); Sam Walker, "Militias' Forming Across U.S. to Protest Gun Control
Laws, Christian Sci. Mon., Oct. 17, 1994, at 1 (describing militia groups denunciation of the
Waco assault and the raid on Randy Weaver's Idaho compound); Adam Parfrey & Jim Redden,
Patriot Games. Linda Thompson, A Gun-Toting Broad from Indianapolis, Wants to Know "Are
You Ready for the Next American Revolution?," Village Voice, Oct. 11, 1994, at 26.

[189] "It is not the first time James Johnson has considered the question: Will it eventually even
down to an armed conflict? Still, there was along pause before he answered. 'Y eah--and it scares
the heck out of me," he finally said.” Darrel Rowland, Couple Expect Armed Showdown on
Rights; '"Unorganized Militia' Busy Organizing, Columbus Dispatch, Oct. 16, 1994, at 2D.

[190] See Larry Rohter, County Creates Militia To Defend Gun Rights, N.Y. Times, May 29,
1994, at A14 (describing a unanimous vote of the Santa Rosa County Commission establishing a
militia, and making eligible for service every man, woman and child in the county).

[191] Id. ("[Militia supporters] assert that the Second Amendment confers specia privilegesto
members of the militia, exempting them from Federa gun laws like the Brady law."). Cf.
Reynolds & Kates, supra note 2 (arguing that a " collectivist interpretation” of the Second
Amendment would amount to a pro tanto repeal of federa gun laws).

[192] Compare Rohter, supra note 190, at A14, (quoting Dennis Henigan as saying "[y]ou can't
avoid gun control laws just by creating some parallel bogus local militia, no matter how many
times you get together and march around with guns ....") with Henigan, supra note 2, at 115
(arguing that the Framers meant the militia to be a sole instrument of state authority).

Unlike other purely private militias in Michigan and Arizona, the Florida county militias pose
additional problems for militia gun control opponents because they are formed under the
auspices of a county government. While under most state statutes, only the governor can call out
the "unorganized militia," county sheriffs have traditionally had the power to deputize private
citizens and form a posse comitatus. While counties might conceivably be seen as acting ultra
vires, the question remains: What if a governor decided to create a true state militia--besides the
state National Guard?

[193] Henigan, supra note 2, at 115. He is, however, wrong when he exclaims that "[t]he
Constitution cannot view the militia both as a means by which government can suppress
insurrection and as an instrument for insurrection against the government.” 1d. The only reason
those at the Constitutional Convention allowed even this much federal control over state militia
was because the universality of membership and the retention of the state's power to appoint
officers would provide a check against overreaching by the federal government. Should the
government attempt to use the militiain atyrannical manner, the militia with its state officers
would presumably disobey and possibly revolt. It isfor these reasons that the federalization of
state militias was so potentially harmful.

194



[M]ilitia groups haven't thought about how the framers defined tyrannical
government.... Although many militia supporters can quote the framers at great
length on the right to bear arms, few seem aware that the framers also put alot of
effort into distinguishing between legitimate revol utions--such as the American
Revolution--and mere "rebellions” or "insurrections.”

Glenn H. Reynolds, Up in Arms About A Revolting Movement, Chi. Trib., Jan. 30, 1995, at 11.

[195] "If the representatives of the people betray their constituents, there is then no resource left
but in the exertion of that original right of self-defense which is paramount to all positive forms
of government ...." The Federalist No. 28, at 206 (Alexander Hamilton) (Isaac Kramnick ed.,
1987).

[196] See supra Part I11.A.

[197] See Richard Hofstadter, The Paranoid Style in American Politics, in The Paranoid Sylein
American Politics and Other Essays 3-40 (1965). See also McDonald, supra note 4, at 78-79
(1985) (detailing conspiracy theories in America before and after the Revolution); Wood, supra
note 4, at 488 (describing Antifederalist obsessions with possible aristocratic conspiracies).

[198] "[T]he conviction on the part of Revolutionary leaders that they were faced with a
deliberate conspiracy to destroy the balance of the constitution and eliminate their freedoms had
deep and widespread roots--roots elaborately embedded in Anglo-American political culture.”
Bailyn, supra note 4, at 144.

[199] Wood, supra note 4, at 393-94 (footnote omitted).

[200] Severa conspiracy theories circulating at the time of the Cold War are identica to those
circulated by the neomilitias. Quoting from a 1963 New York Times article in which the Senate
minority whip detailed some of the "fright mail" he received every month, Hof stadter writes:

Some of the more memorable "plots’ that come to mind include these: 35,000
Communist Chinese troops bearing arms and wearing deceptively dyed powder-
blue uniforms, are poised on the Mexican border, about to invade San Diego; ... a
United States Army guerilla-warfare exercise in Georgia, called Water Moccasin
I11, isin actuality a United Nations operation preparatory to taking over our
country.

Hofstadter, supra note 197, at 29 (quoting Senator Thomas Kuchel). Elsewhere, Hof stadter
writes of three men who drove 2,500 miles from Baghdad, Arizonato testify against a bill that
would further restrict the sale of firearms through the mails. Hofstadter writes that "one of the
Arizonans opposed it with what might be considered representative paranoid arguments, insisting
that it was a 'further attempt by a subversive power to make us part of one world socialistic
government.” Id. at 5.
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But the fact that movements employing the paranoid style are not constants but
come in successive episodic waves suggests that the paranoid disposition is
mobilized into action chiefly by social conflicts that involve ultimate schemes of
values and that bring fundamental fears and hatreds, rather than negotiable
interests, into political action. Catastrophe or the fear of catastropheis most likely
to elicit the syndrome of paranoid rhetoric.

Id. at 39.
202

[A]nalyst Mike Reynolds of the Southern Poverty Law Center says some of the
people emerging as militialeaders have ties with hate-mongering groups. "They
are being very canny about it," says Reynolds. "They aren't going around lighting
torches and burning crosses at these meetings. They are using code words. Instead
of talking about the Zionist occupation, they talk about the New World Order. It's
the same old stuff dressed up for the '90s."

Farley, supra note 185, at 49.

[203] See ADL Report, supra note 186. Morris Dees, founder of Klanwatch and the Southern
Poverty Law Center has been keeping tabs on the militias and reportedly sent aletter in 1994 to
Attorney General Janet Reno asking that the Justice Department put some neomilitias under
surveillance.

[204] See Ambrose Evans-Pritchard, Patriot Games Turn Deadly: Illegal U.S. 'Militias
Threaten Rule of Washington, Sun. Tel., Dec. 4, 1994, at 30 (quoting a Texas militia leader, who
is Jewish, as saying "There's nobody [like white supremacists] in our unit. We're trying to recruit
blacks, Latinos, Jews, women, anybody who wants to join.").

[205] Farley, supra note 185 at 49 (quoting a California militia member who claimed that "neo-
Nazis and white supremacists were purged from his militia').

[206] The main feature the Framers thought would guarantee that the militia could never be used
tyrannically would be that its membership would be universal, thus its interests would be
identical to the interests of the citizenry at large. That iswhy standing armies and "sel ect
militias" were regarded as anathema. See Williams, supra note 2, at 358 [errata: 614] ("[The
militia] could not betray the common good because the common good was its good.").

[207] Note that thisis not completely true in the case of the Santa Rosa County, Florida militia,
which was authorized by the county commission, though not by the state.

[208] See U.S Const. amend. | (free speech, association), amend. |1 (right to keep and bear
arms). See also Jodlle E. Polesky, Note, The Rise of Private Militias: A First and Second
Amendment Analysis of the Right to Organize and the Right to Train, 144 U. Pa. L. Rev. 1593
(1996).



[209] ADL Report, supra note 186.
[210] ADL Model Paramilitary Training Statute:

A. (1) Whoever teaches or demonstrates to any other person the use, application,
or making of any firearm, explosive or incendiary device, or technique capable of
causing injury or death to persons, knowing or having reason to know or
intending that same will be unlawfully employed for usein, or in furtherance of, a
civil disorder; or

(2) Whoever assembles with one or more persons for the purpose of training with,
practicing with, or being instructed in the use of any firearm, explosive or
incendiary device, or technique capable of causing injury or death to persons,
intending to employ unlawfully the same for use in, or in furtherance of, a civil
disorder--Shall be fined not more than (blank) or imprisoned not more than
(blank) years, or both.

B. Nothing contained in this section shall make unlawful any act of any law
enforcement officer which is performed in the lawful performance of his official
duties.

C. Asused in this section:

(1) Theterm "civil disorder" means any public disturbance involving acts of
violence by assemblages of three or more persons, which causes an immediate
danger of or resultsin damage or injury to the property or person of any other
individual.

(2) Theterm "firearm" means any weapon which is designed to or may readily be
converted to expel any projectile by the action of an explosive; or the frame or
receiver of any such weapon.

(3) Theterm "explosive or incendiary device" means (a) dynamite and all other
forms of high explosives, (b) any explosive bomb, grenade, missile, or similar
device and (c) any incendiary bomb or grenade, fire bomb, or similar device,
including any device which (i) consists of or includes a breakable container
including a flammable liquid or compound, and awick composed of any material
which, when ignited, is capable of igniting such flammable liquid or compound,
and (ii) can be carried or thrown by one individual acting alone.

(4) Theterm "law enforcement officer" means any officer or employee of the
United States, any state, any political subdivision of the state, or the District of
Columbia, and such term shall specifically include, but shall not be limited to,
members of the National Guard, as defined in section 101(9) of title 10, United
States Code, members of the organized militia of any state or territory of the
United States, the Commonwealth of Puerto Rico, or the District of Columbia, not



included within the definition of National Guard as defined by such section
101(9), and members of the Armed Forces of the United States.

Id. at app.

[211] See Cal. Penal Code § 11460 (West 1992) (exempts peace officers and members of the
U.S. and state military forces); Fla. Sat. § 790.29 (1994) (exempts law enforcement, recrestion,
education or self-defense classes); La. Rev. Stat. 8 14:117.1 (1993) (exempts law enforcement
offices, members of the military, and any organization which seeksto instruct "for a lawful
purpose.”); N.Y. Mil. Law 8§ 240 (McKinney 1994); Or. Rev. Sat. § 166.660 (1994) (exempting
military, law enforcement, and a host of recreational, and instructional classes); 18 Pa. Cons.
Sat. Ann. § 5515 (1983) (exempting law enforcement, military, recreational, and safety classes
or "other lawful activities'); R.I. Gen. Laws § 11-55-2 (1994); Va. Sat. Ann. § 18.2-433.2
(1996).

[212] Presser v. Illinois, 116 U.S 252, 266-68 (1886).
[213] Id. at 267.

[214] See supra note 137 and accompanying text (discussing the effect of Perpich v. Dep't of
Defense and The Draft Cases).

[215] See, e.g., RAV. v. City of &. Paul, 505 U.S 377 (1992). But see Vietnamese Fishermen's
Ass'n v. Knights of the Ku Klux Klan, 543 F. Supp. 198, 208-09 (SD. Tex. 1982) (holding that
the "private army" of the Klan had no First Amendment right to conduct military operationsin
violation of a Texas state statute which prohibited private armies from forming or parading with
guns).

[216] "No State shall, without the Consent of Congress ... keep troops ... in time of Peace...."
U.S Const. art. I, 8§ 10, cl. 3.

[217] See, eg., Akhil R. Amar, The Bill of Rights as a Constitution, 100 Yale L.J. 1131, 1166
(1991). Amar writes:

Nowadays, it is quite common to speak loosaly of the National Guard as "the state
militia," but 200 years ago, any band of paid, semiprofessional part-time
volunteers, like today's Guard, would have been called "a select corps' or "select
militia'--and viewed in many quarters as little better than a standing army.

Id.

[218] "Today's national guard is avery different force from the colonial-era militia. With
178,000 full-time federal employees and almost all of its budget drawn from the federal
government, the National Guard is, for all practical purposes, afedera force." Col. Charles J.
Dunlap, Jr., Welcome to the Junta: The Erosion of Civilian Control of the U.S. Military, 29
Wake Forest L. Rev. 341, 384-85 (1994).



[219] See Kates, supra note 71 at 90.

[220] See The Fight to Bear Arms, U.S News and World Report, May 22, 1995, at 29 (reporting
that 75% of the people polled agreed with the following statement: "Do you agree that the
Constitution guarantees you the right to own agun?").

[221] See Henigan, supra note 2, at 119. "The purpose of the [ Second] Amendment was to
affirm the people's right to keep and bear arms as a state militia, against the possibility of the
federal government's hostility, or apathy, toward the militia." 1d.

Tellingly, Henigan does not suggest what remedies might be avail able should the federal
government, as | argue that it has, shows "hostility,” or "apathy" to state militias. For an
argument that, in such cases, there isimplicit in the Second Amendment, an individual right of
self-help, see Denning & Reynolds, supra note 7.

[222] Robert J. Cottrol, Introduction to Gun Control and the Constitution xxxvi (Robert J.
Cottrol ed., 1993).

[223] See supra note 181 (discussing proponents of national service).
[224] Williams, supra note 2.

[225] Id. at 585-86 (emphasis added).

[226] 1d. at 586.

[227] Id. at 579.

[228] 1d. at 590.

[229] 1d. at 586.

[230] Id. at 596.

[231] "The statutory provision creating this 'universal militia' [10 U.S.C. 8§ 311 (b)(2) (1989)] is
nothing more than a dim memory of adistant hope." Id.

[232] Id. at 603.
[233] Id. at 597 (footnote omitted).
[234] Id. at 598.

[235] Id.
[236] Id. at 599.



[237] Id. at 600. Williams acknowledges the Takings Clause of the Fifth Amendment would
present problems, but suggests a solution might be reached by arriving at a"'hybrid' Fifth
Amendment.” Id. at 615 n.265.

[238] Id. at 600.

[239] Id. at 601.

[240] Id. at 607-10.

[241] Id. at 610-12.

[242] Id. at 612-14.

[243] Id. at 614.

[244] Id. at 615.

[245] 1d. at 592.

[246] "A well regulated Militia, being necessary to the security of afree State, the right of the
people to keep and bear Arms shall not be infringed.” U.S. Const. amend. 11.

[247] Williams, supra note 2, at 592.
[248] U.S Const. amend. 1V.
[249] Williams, supra note 2, at 589.
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