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Clearing the Smoke From the Right to Bear
Arms
and the Second Amendment

by
Anthony J. Dennis[*]

"Onelovesto possessarms. . ."

Thomas Jefferson in aletter to George
Washington dated June 19, 1796. [1]

"Theright of the citizens to keep and bear arms has justly been considered as the
palladium of the liberties of arepublic. . ."

Joseph Story, Justice of the U.S. Supreme
Court (1833). [2]

"The great object is that every man be armed. . . . Everyone who is able may have
agun."

Virginia patriot Patrick Henry. [3]

|. Introduction

Despite raging battlesin Congress, in the press and in state legislatures over gun control, the
Second Amendment of the United States Constitution, the very source of every U.S. citizen's
right to possess firearms, is one of the most ignored and overlooked parts of the American Bill of
Rights. [4] Much of what has been said about the Second Amendment is hostile to the very rights
so plainly guaranteed in that provision. [5] Law school constitutional law classes frequently
study the First Amendment, "close their eyes’ to the Second and move immediately on to study
the Fourth Amendment. [6] Some have speculated that the leftist political leanings of many in
the American legal academy arein large part responsible for this sorry state of affairs. [7]

When the Second Amendment is studied and discussed, discourse on the subject is often savage.
[8] One commentator has stated that "[t]he intensity of passion on this issue (gun control)
suggests.. . . that we are experiencing a sort of low-grade war . . . between two alternative views
of what Americais and ought to be." [9] Previous writers have in fact noted the vituperousness



of the debate surrounding the meaning and scope of the Second Amendment. [10] Who has taken
the pummeling? A review of the existing literature on the subject indicates that defenders of this
part of the Bill of Rights have often been on the receiving end of criticism and even verbal abuse.
[11] The Second Amendment is torn and bloodied from the repeated attacks it has sustained from
the political Left [12] over the years.

The battle is again being joined in light of the Oklahoma City bombing in April, 1995 which has
prompted calls for further gun control legislation. The recently passed Brady Bill [13] has now
been supplanted by debate over Brady 11, or "Son of Brady" as some have called it. [14] Itiswell
established that in past eras gun registration was often a mere prelude to widespread
disarmament and confiscation. In England during the seventeenth century, for example, gun
registration laws aimed at Catholics and other dissidents feared by the throne were used first to
identify and then disarm the government's opponents. [15] Prior to the outbreak of World War 11,
the Nazi regime also used gun registration in order to identify, disarm, and then subsequently
execute gun owners. [16] When one listens to the rhetoric and reads the proposed legislation
advanced by some liberal Democrats who advocate disarming the public, [17] one can
understand and appreciate the concerns of gun owners and all those who take the Second
Amendment's arms guarantee seriously. [18] Part and parce of this political debate over gun
control isthe effort by someto limit the arms guarantee in the Second Amendment only to those
bearing arms as members of the militia. [19] In thisway, all others can be effectively disarmed
without Constitutional impediment. Furthermore, since state militias on an eighteenth century
scale generally no longer exist today, [20] what this meansisthat virtualy the entire populace
can be disarmed by the mere passage of the appropriate laws. This view of the Second
Amendment, called the "state's rights" or "collective rights" view, [21] has nho basisin law or
support in history. It is essentially atwentieth century construct.

The Second Amendment has indeed been the victim of much disinformation over time. This
Article seeks to "clear the smoke" from the air surrounding the origins and meaning of the
Second Amendment and to dispel some of the wilder accusations that have been made against it,
particularly by those who intentionally have sought to trivialize or severely limit thisimportant
constitutional right.

|I. Another Attack From the'PC' Thought Police:
The" Gendered" Second Amendment

Confronted with a constitutional right that it does not find palatable, the American Left is
immediately put on the defensive by the mere existence of the Second Amendment. [22] How
can strict gun control proceed and large numbers of the American public be involuntarily
disarmed in the face of this constitutional right? Legal commentators unsympathetic to the
Second Amendment essentially must fight arear guard action against those who insist that the
citizens right to keep and bear arms be taken seriously. Such is the sorry state of affairs within
the legal academy these days that such respected and highly esteemed publications asthe Yae
Law Journal sometimes are willing to print the anti-gun diatribes of non-lawyers. These articles
are often long on incentive and short on legal analysis. Consider for example, Wendy Brown's
1989 article entitled Guns, Cowboys, Philadelphia Mayors, and Civic Republicanism: On



Sanford Levinson's " The Embarrassing Second Amendment”. [23] Ms. Brown, a professor of
Women's Studies at the University of California at Santa Cruz, criticizes the Second Amendment
as being "abit 'gendered.™ In the following passage Prof. Brown relates one of her major legal
and analytical insights:

Might there be something a bit "gendered" about a formulation of freedom that
depicts man, collectively or individually, securing his autonomy, his woman, and
his territory with a gun--aformulation signified in our epoch by Eugene Hasenfus
flying over the forests of Central America, presidential review of the menin
uniform charged with defending our freedom, or Ollie North's good intentions?
Might there be something in this construction that seeks to banish the fragile,
perishable feature of political freedom, something that reveals this construction's
socially male aswell as colonia character--subduing with force what it cannot
discursively persuade, tame, or cohabit the universe with, and possessing with
force what it cannot seduce? Might the republican formulation of freedom, for al
its appeal next to liberalism, contain someillsin its gender-biased, imperial, and
propertied moments, and might the express link between guns and freedom
betoken such moments? [24]

Asaparody of agraduate student's liberal arts paper the above passage succeeds admirably. The
writing is dense to the point of incomprehensibility and the writer freely (shall | say liberally?)
uses such "politically correct” words as "gender-biased,” "imperial" and "propertied.” Seeking
"extracredit" from some imaginary teacher perhaps, the author repeatedly makes scornful
references to males generally and to Western society and culture in particular. However, such
writing does not advance the debate concerning the Second Amendment. One wonders how such
apassage ever found itsway into alaw review article in the first place.

Abandoning al pretense of articulating anything resembling alegal argument, Ms. Brown
concludes her Yae Law Journal article with an aimless and long-winded reverie of her summer
camping trip in the Sierra Nevada:

Last summer | came out of aweek-long trek in the Sierra Nevada to discover that
the car my friends and | had parked at the trailhead would not start. Still deep in
the wilderness, thirty miles from a paved road or gas station, | was thrilled to see
sights of human life in a nearby Winnebago. These life signs turned out to be a
Cdlifornia sportsman making his way through a case of beer, flipping through the
pages of a porn magazine, and preparing to survey the areafor hishunting club in
anticipation of the opening of deer season. Not feeling particularly discriminating,
| enlisted his aid (and fully charged battery). While his buddy and my three
looked on, together we began working on getting the car started, a project that
consumed our attention and combined sets of tools for the next two hours. In the
course of our work, there was time to reflect upon much in our happenstance
partnership. My rescuer was wearing a cap with the words "NRA freedom”
inscribed on it. Thiswas, | thought at the time, perfectly counterpoised to the
injunction "Resist Illegitimate Authority” springing from my tee shirt (a token of
my involvement with a progressive political foundation called RESIST). The



slogans our bodies bore appeared to mark with elegant smplicity our attachment
to opposite ends of the political and cultural spectrum.

[U]pon still further reflection, | remember something that gives me pause about
moving to a conclusion that | shared much of anything with this man or that |
needed to defend his guns as part of apolitics of resisting illegitimate authority. It
occurred to me then, and now, that if | had run into him in those woods without
my friends or acommon project for us to work on, | would have been seized with
one great and appropriate fear: rape. During the hours | spent with him, | had no
reason to conclude that his respect for women's personhood ran any deeper than
his respect for the lives of Sierradeer, and his gun could well have made the
difference between an assault that my hard-won skills in self-defense could have
fended off and one against which they were useless. And when | consider that
scene, | wonder again about the gendered constitutiona subject . . . Who isthe
gun-carrying citizen-warrior whose power is tempered by alimit on theright to
bear arms?. . . Ishisright my violation, and might his be precisely theillegitimate
authority | am out to resist? [25]

In other words, those who dare to claim and defend every law-abiding citizen's constitutional
right to keep and bear arms under the Second Amendment are ssimplistically portrayed by Wendy
Brown as beer guzzling, porn consuming slobs who might be capable of raping a defenseless
woman in need of assistance if not sufficiently distracted by the performance of certain manua
tasks. [26]

While Wendy Brown's article probably represents the nadir of 'legal’ writing (if it can even be
called alegal piece), there are othersin Ms. Brown's camp who have advanced several carefully
thought out arguments that have as their ultimate objective limiting the scope and present day
impact of the Second Amendment. [27] Without further pause, the author will set forth in
succeeding sections several arguments concerning the scope of the Second Amendment in order
to demonstrate the individual right of every citizen to keep and bear arms according to that
constitutional provision.

[11. Arguments Concer ning the Scope of the
Second Amendment

A. In General

The debate concerning the meaning and scope of the Second Amendment largely revolves
around whether the Amendment provides a collective or individua right to bear arms. The
collective or states rights view [28] emphasizes the second Amendment's declared need for a
"well regulated Militia" in order to maintain "the security of afree State." States' rights theorists
argue that the right to bear armsis solely a collective right which was created to deter the newly
created federal government from overreaching and to protect the states. Thus, individual citizens
have no constitutionally protected right to "keep and bear arms” outside of servicein the state
militia. [29]



In contrast, the individual rights view [30] emphasizes the "right of the people" (not the states)
"to keep and bear Arms." The Second Amendment provides that this right "shall not be
infringed.” Individual rights theorists find it significant, inter alia, that the right to bear armsiis
vested in "the people,” not the states.

The states' rights theorists bear a double burden of proof. Not only must they demonstrate that
the Amendment was intended to recognize and protect the right of the states to maintain militias,
but they also must plausibly demonstrate that the Second Amendment does not include a
personal, individual right "to keep and bear [a]rms.” [31] In contrast, the individual rights camp
can concede the importance the Second Amendment places on preserving state militias (whichis
the central claim of states' rights theorists) yet still maintain that the Amendment also enshrines a
personal right to keep and bear arms. Viewed from the individual rights point of view, the two
claims are not mutually exclusive. The personal right of citizens to possess and carry arms both
aids those citizens in exercising their natural right of self-defense [32] and helps the state field a
militiawhich isinstantly armed and ready to fight.

The debate between states rights and individua rights advocates raises questions concerning the
proper interpretation of the text of the Second Amendment. Thusfar, states' rights advocates
have advanced two forms of argument to support their position. First, non-lawyers and non-legal
scholars, like Ms. Brown of the University of California, prefer policy arguments to justify their
limited view of the constitutiona arms guarantee. As discussed above, these arguments add little
to the debate because these are not legal arguments.

Second, scholars such as Rohner and Weatherup, [33] advance a stinted argument as to what
they consider to be the "plain meaning" of the Second Amendment. However, the analysis
should not end there. Whileit istrue that statutory construction begins with plain meaning, [34]
in all cases alegidative or conventional enactment, such as the Constitution, must be interpreted
inlight of, and in conformity with, the original intent of the enactment. [35] The more reputable
states' rights theorists advance unnatural interpretations of the Second Amendment, but then
neglect to square such interpretations with the intent of the Constitution's framers.

This Article undertakes that determination. First, it will examine the intent of the Framers, as
manifested by proposed versions of the Second Amendment, letters, and other documents.
Second, this Article will discuss the intellectual influences on the Framers and the historical
background surrounding the drafting of the Constitution and the Bill of Rights. Third, this Article
will examine the meaning that the words in the Second Amendment held in 1791, in order to
determine the meaning that should be attached to those words today. Furthermore, this Article
will review the scant few judicial interpretations since the amendment was adopted.

This Article a so addresses one other argument that has been hurled at the Second Amendment
by various states' rights and gun control advocates. Having proven (in their minds at least) that
the Second Amendment only protects the use of firearms within the scope of servicein state
militias, at least one states' rights theorist has opined that, in any case, the militiais now totally
outdated and no longer has any roleto play in American life. [36] | strongly disagree. | believe
that given the level of violence in many American cities, the widespread contempt for private
property and the civil liberties of others that was shown by such incidents as the 1992 Los



Angelesriots, [37] and the limited resources of state and local law enforcement authorities to
combat crime, the well organized and well supervised state or local militiais an idea whose time
has indeed come.

B. Intent Of The Framers

Contemporaneous notes and documents can give us avery good idea of the intent of the Framers
at the time of the drafting and adoption of what became the Second Amendment. The pro-gun
views of Patrick Henry and Thomas Jefferson are demonstrated in part by the quotes that began
this Article. [38] These two prominent early American politicians clearly believed in the
existence of an individual right to keep and bear arms. Jefferson acted on his beliefs by including
the following language in his proposed Virginia Constitution of 1776: "No freeman shall ever be
debarred the use of arms.” [39]

The adoption of the Bill of Rights wasto a significant degree a quid pro quo for securing passage
of the new constitution by the various state legislatures. [40] In the 1780s and 1790s the
Federalists and the Anti-Federalists were the two mgjor political factions in the country. [41] The
Federalists, represented by people like James Madison, John Adams and Alexander Hamilton,
favored the new constitution and were not concerned about the powers conferred by that
document upon the federal government. The Anti-Federalists, which included Samuel Adams of
Massachusetts, Richard Henry Lee of Virginia, Aaron Burr and others, desired to preserve a
decentralized system of government with the states as the linchpins of the confederation. They
feared that the new constitution would give the federal government too much power and the
opportunity to arrogate to itself still more authority in the future. In ratifying what became the
United States Constitution, several of the states officially recommended that a bill of rights be
created which would enumerate and protect various individual rights from federal intrusion and
encroachment. [42] An individual right to bear arms was one of the rights mentioned. [43]

Theright to bear arms was clearly of paramount importance to state leaders. [44] Five state
ratifying conventions recommended that the Constitution be amended to include a personal right
to bear arms. [45] In contrast, only lesser numbers of state ratifying conventions recommended
that such rights as due process, peaceable assembly, freedom from cruel and unusual
punishment, freedom of speech, the right to confront one's accuser, and freedom from double
jeopardy be included in the new constitution. [46]

Having received various proposals and recommendations from state ratifying conventions and
political leaders across the country, the drafters of the federa constitution set about working on
the Bill of Rights generally and the Second Amendment in particular. [47] James Madison was
the primary drafter. [48] Therefore, it is his thoughts and words and those of his colleagues with
whom he worked closealy in this endeavor which are important to our understanding today of the
meaning and scope of this Amendment. James Madison's original language read as follows:

Theright of the people to keep and bear arms shall not be infringed; awell armed
and well regulated militia being the best security of afree country: but no person
religiously scrupulous of bearing arms shall be compelled to render military
servicein person. [49]



Looking at Madison's original formulation, it is clear that the Second Amendment, as conceived,
embodied two related yet independent objectives. First, the people had aright to be armed which
"shall not be infringed."” [50] Therefore, the federal government has no power to disarm them.
Second, the states had the right to maintain their own militias which would implicitly serveas a
counterweight to any standing army the federal government might produce. In this way, the
balance of power between the state and federal governments would quite literally be maintained.
By the time the final version was approved, the Second Amendment, like other parts of the Bill
of Rights, had been edited to make it more succinct. [51] Nonetheless, both of the above-
mentioned values were embodied in the final version. [52]

A well regulated Militia, being necessary to the security of afree State, the right
of the people to keep and bear Arms, shall not be infringed. [53]

If those who approved the fina version had only been interested in protecting the rights and
privileges of the states from federal encroachment, presumably they would have substituted the
phrase "the states" or "the militia' for the phrase "the peopl€" or written something similar. It is
the people'sright "to keep and bear Arms," not just the states' right to maintain amilitia.
Furthermore, it should be noted that the U.S. Senate actually rejected a proposal to add the words
"for the common defense” at the end of the phrase "keep and bear Arms." [54] This decision
further underscores the fact that "the peopl€”’ have an individual right to bear arms that extends
beyond the citizen's duty to servein the militia"for the common defense.”

The primary documents of Madison and his contemporaries are replete with references clearly
indicating that the Second Amendment was considered by the Founders as an individua right,
not simply aright to be exercised collectively that was contingent upon being called to servicein
the militia. Madison himself wrote in his personal notes that the amendments he had written
"relate 1st to private rights.” [55] In referring to the need to pass aBill of Rightsto reduce Anti-
Federalist concern over the magnitude and possible growth of federal power, James Madison
stated that the "amendments may be employed to quiet the fears of many by supplying those
further guards for private rights." [56]

Madison's good friend and ally Tench Coxe, writing as"A Pennsylvanian™ in various newspapers
of the day, referred to the Second Amendment as one of the individual rights guarantees by
which "the people are confirmed . . . in their right to keep and bear their private arms.” [57]
James Madison expressly endorsed Tench Coxe's description of the Bill of Rights, including the
Second Amendment. [58] Another Revolutionary-erawriter, "Philodemos,” stated: "Every
freeman has aright to the use of the press, so he hasto the use of hisarms.” [59] Madison's ally,
Joseph Jones, stated that the proposed Bill of Rights was "ca culated to secure the personal rights
of the people so far as declaration on paper can effect the purpose.” [60] In defending the new
Constitution, John Adams supported the idea of "arms in the hands of citizens, to be used at
individual discretion, . . . in private self-defense.” [61] Adams' use of the phrase "private self-
defense" expressly suggests aright to possess arms which has nothing to do with militia service.
In the militia, one provides for the common defense. "[P]rivate self-defense,” in contrast, is
something that citizens usually do aone.



Members of Congress aso viewed the Second Amendment as a personal right. Congressman
Fisher Ames grouped the right to bear arms with other individual rights when he wrote in aletter
to Thomas Dwight that Madison's draft of what became the Bill of Rights stated that "the rights
of conscience, of bearing arms, . . . are declared to be inherent in the people.” [62] Similarly U.S.
Senator William Gray wrote in aletter to Patrick Henry that Madison had introduced a "string of
amendments” that "respected personal liberty.” [63] In addition, U.S. Senator Gallatin described
the Bill of Rights as dealing with "essential and sacred rights’ which "each individua reservesto
himself." [64]

Even the Anti-Federalist writings and editorials took an identical view that the Second
Amendment indeed was meant to confer a personal constitutional right to bear arms. The Boston
Independent Chronicle reminded readers of Samuel Adams' proposal that ratification of the U.S.
Constitution be conditioned upon certain personal rights, including the right of citizens to bear
arms. [65] Referring to Madison's proposed draft, the paper congratulated Sam Adams on the
fact that his views had triumphed and had been incorporated in the Bill of Rights. [66] The paper
then called on the Federalists to acknowledge Samuel Adams' role in the creation of Madison's
proposed amendments. [67]

Apart from the vote rejecting inclusion of the words "for the common defense” after the phrase
"the right of the people to keep and bear Arms," [68] Congress' acceptance of Madison's draft of
the Second Amendment takes up very little space in the official minutes of Congress. [69] The
only debate that occurred involved the question of religious scruples and whether the federal
government might somehow manipulate this exception to bearing arms in order to disarm the
populace. [70] One might argue that the lack of debate over the Second Amendment within the
halls of Congress provides further evidence that the Framers al knew full well what its language
meant, irrespective of their regional background and diverse political interests. Their common
understanding is embodied in the letters, notes, articles and editorials they left behind which have
been analyzed and discussed above. [71]

C. Intelectual Influences and Historical Background

A second fruitful line of inquiry involves looking at the intellectual influences and historical
events that shaped the attitudes and ideas of the Revolutionary generation. Intellectual impact is
usually hard to ascertain. The great temptation in this respect is simply to discuss the works of
famous political theorists alive and publishing during the eighteenth century or otherwise known
to have still been highly regarded within the English speaking world even though dead by the
time of the American Revolution. For example, it is known that John Locke, James Harrington
and other seventeenth century English writers continued to exert great influence over the learned
classesin Great Britain and Americain the second half of the eighteenth century. As one
commentator has said, "the degree to which eighteenth century Americans thought seventeenth
century English thoughts" is an important fact to bear in mind when studying the Constitution
and the Bill of Rights. [72] While helpful, thiskind of "proof" of what the Founders meant by
certain Constitutional provisionsis ultimately not entirely satisfying.

Fortunately, in several instances one can also look at the actual books and treatisesin the
Founders own personal libraries and at the references to various writers in the letters, notes and



speeches they left behind. This kind of evidence provides a stronger link between various
political theorists and the thoughts and opinions of the Founders themselves. Such evidence has
indeed survived, and further illuminates the meaning of the Second Amendment.

1. Right to Self-Defense Isa " Natural Right"

The writings of John Adams reveal several English and Continental influences and indicate that
he fervently believed in an individual right to possess arms for personal protection as well as for
the common defense. In 1763, he wrote the following in the Boston Gazette:

Resistance to sudden violence, for the preservation not only of my person, my
l[imbs and life, but of my property, is an indisputable right of nature which | have
never surrendered to the public by the compact of society, and which perhaps, |
could not surrender if | would. Nor is there anything in the common law of
England . . . inconsistent with that right. [73]

In this passage, John Adams asserted that the right to self-protection isa"natural right" that
predates the social compact entered into between citizen and government. Thisright isa
fundamental one which can "never [be] surrendered” and therefore cannot be disturbed by
governments. Adams' reference to the "common law of England” rapidly calls to mind William
Blackstone, that great legal commentator on the English common law with which Adams and
other lawyers of his generation were readily familiar. In his diary and personal papers, Adams
actually listed the writers who had an impact on him when he stated, "I had read Harrington,
Sydney, Hobbs, Nedham and Locke, but with very little Application to any particular Views: till
these Debates in Congress.. . . turned my thoughts to those Researches, which produced . . . the
Congtitution of Massachusetts. . . ." [74] All five of these writers believed in the right of
individual citizensto bear arms. [75] Thus, from these and other sources, we can gather avery
clear idea of the intellectual influences at work in the mind of this influential American.

John Adams and the other prominent Americans who wrote our Constitution and Bill of Rights
were lawyers trained in the English common law tradition. That legal tradition had a profound
effect on early American lega history. The preeminent author concerning English common law
was William Blackstone. Blackstone's name and the name of his famous Commentaries on the
Laws of England recur in source materials throughout this time period. [76] In fact, one scholar
has determined that Blackstone was the English writer most frequently mentioned in the writings
of prominent Americans between 1760 and 1805. [77] Blackstone and other well-known
common law commentators all affirmed the common law right to self-defense. [78] In fact, so
great was Blackstone's influence in the Colonies, pro-Revolutionary elements present in the
Colonies before the war actually referred to him by name in anonymous newspaper articles and
editorials. One article in the Boston Evening Post asserted that it was:

anatura Right which the people have reserved to themselves, confirmed by the
[English] Bill of Rights, to keep arms for their own defense; and as Mr.
Blackstone observes, it is to be made use of when the sanctions of Society and
law are found insufficient to restrain the violence of oppression. [79]



As Britain's military presence continued throughout the 1760s and 1770s despite the cessation of
hostilities between Britain and France in North America, the col onists became increasingly
concerned for their own liberties as Englishmen. [80] Relations took aturn for the worse when
General Gage demanded that the citizens of Boston surrender all their arms. [81] This measure
and Gage's march to seize arms and gunpowder stored in outlying towns sparked the Battle of
Lexington and Concord on April 19, 1775. [82] The tension between the colonists and
representatives of the British government was already clearly evident by 1769, the date of
publication of the above newspaper excerpt. As the above passage shows, English legd and
political theorists like William Blackstone were well-known to many Americans, including the
Revolutionary leadership.

Blackstone characterized the persona right to bear arms and engage in self-defense as an
"auxiliary right" that served to protect the three "primary rights* which were the rights of
personal security, personal liberty and private property. [83] Blackstone believed that these were
al natura rightsthat predated written law, but that they were further supported and protected by
the laws of England at the time. [84] The right of subjects "to have arms for their defense,” stated
Blackstone, was one of the "absolute rights of individuals." [85]

It is clear from the surviving primary documents of the time that Blackstone's views exerted
great influence on the Revolutionary generation. In particular, his belief in an individual right to
bear arms quickly took root in American soil and eventually found expression after the American
Revolution in the Second Amendment to the United States Constitution.

2. Republicanism: The Second Amendment as " Demagogue | nsurance"

Others have written about the connections between republican political theory and the origins of
the Second Amendment. [86] Briefly put, civic republicanism posits the idea of the virtuous,
arms-bearing citizen as the guarantor of anation'sliberties. [87] Citizens who bear arms as
members of local or state militias are able to repulse or deter tyrants from seizing power. They
are arepublic's protection against al enemies, both internal and external. [88] Thus, the arms
bearing citizenry at large, serving in the militiais, in essence, aform of demagogue insurance.

Integral to republican theory is the longstanding fear and suspicion of standing armies. [89] A
professiona soldiery does not reflect the interests and attitudes of a nation's citizens, according
to republican thought. Standing armies consist of professional soldiers who owe their livelihood
and income to the government. Unlike civilians who render periodic service in alocal militia,
professiona soldiers do not own property and therefore do not have any source of income other
than the government's military paymaster. Thus, they are more likely to serve the government's
interests, regardless of whether its leaders are dishonest and corrupt or not. In fact, standing
armies may even promote rapacious foreign or domestic policies if such policies enrich the army.
In contrast, arms bearing, property owning citizen militiamen have a stake in the health of the
republic as awhole and can be trusted to act in the republic's best interests, whether those
interests call for action in support of or against the political leadership of the nation. [90]
Republican thinkers place great emphasis on the "militia of the whole" or "universal militia,"
which consists of virtually all adult male citizens who have attained the age of majority. [91] In
contrast, republican theorists cast a suspicious eye on so-called "select militias," which consist of



something less than the entire adult male citizenry since such organized military groups may
more easily fall prey to special interests. [92] "Select militias" are, by definition, selected by
someone or something and thus can be presumed to act on behalf of a special interest rather than
the republic as awhole. Professional standing armies are aform of "specia militia" Community-
based "militias of the whole" are not.

Republican theory hasits roots in Aristotle, Machiavelli, Beccaria, Burgh, Trenchard, Moyle and
Harrington, among others. [93] The historical record isrife with instances in which the Founding
Fathers quoted from such thinkers or demonstrated that they were profoundly influenced by them
in drafting parts of the Constitution and Bill of Rights. [94] Scholars have emphasized the mgjor
role that republican theory played in the formulation of what became the Second Amendment.
[95] In emphasizing the republican roots of that provision, some scholars have sought to limit its
present day scope. [96] If the Second Amendment is essentially a republican inspired right
designed to protect state and local militias from grasping tyrants (especially grasping federal
tyrants), then by implication the Amendment does not confer a personal, individual right to bear
arms, so the reasoning goes. [97] Republicanism speaks very clearly about community servicein
militias and the collective nature of arms bearing. Thus, to the degree that it reflects solely
republican values, the Second Amendment would appear to be limited to a mere guarantee of
arms bearing within the context of service in the militia. [98] Under this construction, individual
gun owners have no constitutional right to possess arms and can be disarmed at will by the state.
But the republican inspired attack on the Second Amendment does not end there. Having
successfully restricted the Second Amendment to arms bearing within the context of collective
service in the militia, at least one scholar, Prof. David Williams, recently proceeded to attack the
militia concept as well. Since there are no state or local militias anymore, at least not in the
republican sense of a"militia of the whole,” the Second Amendment is essentially adead | etter.
[99] At most, the militiareferred to in the Second Amendment can serve, in the words of this
scholar, as"aregulative ided." [100]

This argument for radically restricting the scope of the Second Amendment fails on at least two
grounds. First, it isincorrect to assume that arms bearing solely within the context of militia
service means that the citizenry would be without arms at home. Pre-eminent in republican
political theory is a deep distrust of centralized political authority. [101] It isinconceivable that
republican theorists of the eighteenth century or any other would entrust the weapons of the
entire citizenry to the government for safekeeping between roll calls. [102] In republican
thought, it is governments and political leaders (or tyrants and dictators who hijack the
machinery of government), not the arms bearing free citizenry, which constitute the threat to the
health and very life of the republic. [103] Vesting governments with the sole right to distribute
and subsequently collect and store arms when the militiais not in service would completely
undermine the very purpose such amilitiais designed to serve in the first place. In order to be
effective, militia members must retain their weapons at al times and stand ready to fight against
any party, whether inside government or outside it, who would seek to destroy the republic and
their rights under it. Otherwise, the popular militia as a guarantor of political freedom and liberty
would be nothing more than a charade.

So, attempts to severely limit or deny the personal, individual right to bear arms by asserting that
the Second Amendment is merely arepublican inspired right which guarantees arms bearing



within the context of militia service must inevitably fail. Even under arepublican construction of
that Amendment, arms possession by citizens when not performing militiaserviceis plainly
contemplated. Otherwise, servicein astate or local militiain which the governing authority had
the unchallenged right to confiscate weapons at the end of the day would make such militias little
more than atool of the governing authorities. As Madison impliesin The Federalist Number 46,
the American citizenry at large must retain their weaponsin order to deter potential tyrants from
seizing power. [104]

The argument for drastically limiting the scope of the Second Amendment, dueto itsoriginsin
republican political theory, fails on another ground as well. Some scholars point out that the
militia no longer existstoday, [105] and furthermore, even if it did exist it no longer has any
useful roleto play in American life. [106] Therefore, even the right to bear arms soldly within
the context of collective servicein the militiais dead because there are no more militias. The
National Guard has been largely federalized [107] and, at any rate, is very much a"select militia’
of part-time professional soldiers and others with a special interest in military service. [108] The
National Guard and military reserves by no means consist of the adult citizenry in the
communities in which their bases are located.

It istrue that militias on the order of the Minute Men of Revolutionary Americano longer exist
in late twentieth century America. However, it isafalacy to conclude that such community-
based militias no longer have any useful role to play in American life. They should be more than
just "aregulativeideal." [109] According to republican thought, arms bearing and militia service
to protect the community was supposed to enhance the virtue of the citizenry. [110] Prof. Wendy
Brown says that since we don't have virtuous citizens anymore, we shouldn't allow people to
have guns | et alone serve in some kind of local militia. [111] According to her, that would be
dangerous. [112] The lack of avirtuous citizenry is debatable but let us concede that point for
argument's sake. What is wanting is virtue-enhancing activity. If Prof. Brown and Prof. Williams
have truly embraced republican theory or at |east are willing to follow and confront all its
implications no matter how embarrassing or uncomfortable for them, then such thinking should
lead them to conclude that militias are needed now more than ever to get the virtuous qualities of
our citizenry back to the level attained in former times. It seems that Brown, Williams and others
who attack the Second Amendment in whole or in part from a republican perspective find
republican theory valuable in establishing the primacy of the militia but inconvenient and
bothersome when that very same theory also calls for the establishment of such institutionsin
order toinstill virtue in the citizenry. [113] Brown and Williams fall silent on this point and
never fully address this aspect of civic republicanism, most likely because it leadsto a
conclusion they cannot bear.

If properly constituted, trained and supervised, community based militias could concelvably
serve as va uable police adjuncts or as independent forces in the neighborhood and on the streets
which could act to preserve order and intimidate and deter the criminal e ement from committing
crime. Militias are more than relics of abygone era. They can play avauableroleininstilling a
sense of pride, responsibility and community in our citizenry. They can also conceivably serve as
avery efficient and cost effective means of reducing crime, much as neighborhood block
watches have done. Armed citizens standing en masse outside of crack houses can serve as a
powerful deterrent to drug dealers and their customers for example.



D. TheMeaning of " Militia" and Other Words in the Late Eighteenth Century
1. The" Militia"

The subordinate clause with which the Second Amendment begins states that the militiais the
foundation of "afree State." [114] As has been previously demonstrated, the Framers had a
universal militiain mind when they used thisword. [115] A universal militia consisting of
virtually the entire adult male citizenry was a valuable counterweight in republican theory to a
potentially tyrannical federal government. [116] Thus, the Framers envisioned arms possession
on avast and extensive scale throughout the states.

The United States Supreme Court has interpreted the term "militid" expansively aswell. [117] In
1939 the Court stated:

The signification attributed to the term Militia appears from the debatesin the
Convention, the history and legislation of Colonies and States, and the writings of
approved commentators. These show plainly enough that the Militia comprised all
males physically capable of acting in concert for the common defense. . . [alnd
further, that ordinarily when called for service these men were expected to appear
bearing arms supplied by themselves. . . . [118]

Theinclusiveness of the term is further demonstrated by the first militia act ever passed by the
new Congress after the ratification of the Second Amendment. [119] The Uniform Militia Act
specified that every free, able-bodied white male citizen between the ages of eighteen and forty-
fivewasto enroll in the local militia. [120] The inclusive scope of this early statute isreflected in
today's law which defines the composition of the unorganized militiain very broad terms as well.

[121]

The Framers clearly had a militia of the whole in mind when they used that term in the Second
Amendment. For example, in The Federalist Number 46, James Madison referred glowingly to a
militia consisting of a half million citizens under arms as an effective deterrent against any
would-be autocrat. [122] Madison aso contrasted the arms bearing American citizenry with the
subjects of various European states whose governments "are afraid to trust the people with
arms.” [123] He went on to say that Americans possess "the advantage of being armed” in
contrast to "the people of amost every other nation.” [124] In asimilar vein, Federalist Noah
Webster of Connecticut stated:

Before a standing army can rule, the people must be disarmed; asthey arein
almost every kingdom in Europe. The supreme power in America cannot enforce
unjust laws by the sword; because the whole body of the people are armed, and
constitute aforce superior to any band of regular troops that can be, on any
pretense, raised in the United States. [125]

Antifederalist Richard Henry Lee of Virginiastated in his Letters from the Federal Farmer that
"the yeomanry of the country . . . possess arms, and are too strong a body of men to be openly
offended--and, therefore, it is urged, they will take care of themselves, that men who shall



govern will not dare pay any disrespect to their opinions." [126] In another part, Lee stated that
"to preserve liberty, it is essential that the whole body of the people always possess arms, and be
taught alike, especialy when young, how to usethem . . . ." [127] At the time of the ratification
debates in the various state conventions, Virginian George Mason asked rhetorically "Who are
the Militia?" His answer was that "[t]hey consist now of the whole people.” [128] The statements
of theseinfluential eighteenth century American leaders clearly indicate that arms possession
was envisioned by the leaders of both major political parties at the time as aright of American
citizenship. [129]

2." The People’

The people, not the states, are the ones who are guaranteed the right to "keep and bear Arms’
under the Second Amendment. Isthis a collective right or an individual one? Must citizens
gather for militia service before they can exercise thisright?

In considering these questions, one must remember that the Bill of Rights, of which the Second
Amendment is apart, consists largely of alist of personal rights of the individual against a
potentially overbearing federal government. [130] Proponents of a states' rights reading [131] of
the Second Amendment nonethel ess attempt to interpret the arms guarantee in a collective sense
only. [132] Asauthor Don Kates has pointed out however, thiskind of reading is highly
improbable and extraordinarily strained:

To accept such an interpretation requires the anomal ous assumption that the
Framersill-advisedly used the phrase "right of the people" to describe what was
being guaranteed when what they actually meant was "right of the states." In turn,
that assumption leads to a host of further anomalies. The phrase "the people"
appearsin four other provisions of the Bill of Rights, always denoting rights
pertaining to individuals. Thus, to justify an exclusively state's right view, the
following set of propositions must be accepted: (1) when the first Congress
drafted the Bill of Rights it used "right of the people" in the first amendment to
denote aright of individuals (assembly); (2) then, some sixteen words later, it
used the same phrase in the second amendment to denote a right belonging
exclusively to the states; (3) but then, forty-six words later, the fourth
amendment's "right of the people" had reverted to its normal individual right
meaning; (4) "right of the people" was again used in the natural sense in the ninth
amendment; and (5) finaly, in the tenth amendment the first Congress specifically
distinguished "the states’ from "the people,” athough it had failed to do so in the
second amendment. Any one of these textual incongruities demanded by an
exclusively state's right position dooms it. Cumulatively they present atruly
grotesgue reading of the Bill of Rights. [133]

The widespread nature of arms ownership in colonial America also constitutes evidence that the
Framers of the Constitution and Bill of Rights contemplated an armed citizenry. In colonia
America, even those who were exempt from service in the militia by reason of age, disability,
occupation or for other reasons, were still required by law to keep arms at all times for their own
defense and for local law enforcement purposes. [134]



3."ToKeep and Bear Arms"

The phrase "to keep and bear" presents some interesting challenges in the interpretation of the
Second Amendment. Those who advocate a states rights view of the Second Amendment
invariably attempt to limit the term "bear" to carriage of afirearm during the course of militia
service. [135] One states' rights commentator, Prof. Levin, has even gone so far asto ignore the
companion word "keep" in asserting that the term "bear" means that the Amendment only
guarantees arms possession as part of servicein the state militia. [136] But a states' rights reading
of this Amendment renders the above-mentioned phrase, "to keep and bear [a]rms,” redundant at
the very least. Given the Framers emphasis on succinctness in fashioning the final version of the
Amendment, [137] it is at the very least strange that the Framers would have let stand awindy
phrase that used two termsinstead of just one to denote the right to carry afirearm in the course
of militia service.

A states' rights reading of the Second Amendment is plainly untenable when one investigates the
actual meaning of the words "keep" and "bear" in eighteenth century parlance. "Bear" does not
have solely military connotations. [138] Research clearly demonstrates that "bear" aso meant
simply to carry. For example, Noah Webster's dictionary of 1828 defines the term "bear" to mean
"[t]o wear; to bear as amark of authority or distinction; as to bear a sword, a badge, a name; to
bear armsin acoat." [139] A Virginiagame hill drafted by Jefferson and introduced on the floor
of the Virginia House of Burgesses by James Madison spoke of hunters as "bearing” guns. [140]
Hunters are not necessarily militia members on active duty. Thus, the Virginia game bill

indicates that those who played such a prominent role in founding the nation and drafting its
Constitution and Bill of Rights plainly thought that civilians could "bear" arms separate and apart
from military service. [141]

The conclusion that one can "bear arms" within the meaning of the Second Amendment outside
of military serviceis further confirmed by the usage of thisterm in the Pennsylvania Declaration
of Rights of 1776. Article X111 statesin part that "the people have aright to bear arms for the
defense of themselves, and the state.” [142] Theright "to bear" arms clearly applies both to the
idea of self-defense and the defense of the state. One can exercise one's right to self-defense
outside the scope of militia service. Thus, the Pennsylvania politicians of the Revolutionary
generation who drafted this declaration and took part in the birth of the new nation plainly
contemplated arms bearing by citizens both inside and outside the scope of servicein the state
militia

The meaning of the word "keep" would appear self-evident. The term implies aright of personal
possession. There has not been any noticeable debate surrounding the meaning of thisword. The
fault lines of disagreement, to the degree they exist at al, surround the scope of thisterm. In an
earlier article, Don Kates argued that "keep" implied aright of arms possession in the home
while "bear" alowed citizensto carry their firearms outside the home in the course of militia
service. [143] Kates has since recanted his narrow reading of the word "bear" and now concedes
that one can "bear" arms outside of militia service. [144] Clearly, the two words together--"to
keep and bear", strongly suggest aright of al citizensto own arms and to maintain them on one's
person for self-defense as well as militiaservice.



E. Judicial Decisions

Case law dealing with the Second Amendment is substantially underdevel oped. [145] The most
recent Supreme Court case dates from 1939. [146] The rest of the Court's opinions on the subject
are al from the nineteenth century [147] and make use of a doctrine of constitutional
interpretation known as the nonincorporation doctrine, which has since been largely superseded.
[148] One decision from 1857 which is somewhat relevant to our examination of the Second
Amendment isinfamous for an entirely unrelated reason. In Dred Scott v. Sanford, [149] Chief
Justice Taney concluded that blacks were not U.S. citizens and therefore had no rights under the
United States Constitution. In a portion of that opinion, Chief Justice Taney listed what he
viewed as a parade of horriblesif freed slaves living in the North were able to claim the rights
guaranteed by the Constitution and the Bill of Rights:

It would giveto persons of the negro race, who were recognized as citizensin any
one State of the Union, the right to enter every other State whenever they pleased,
...and it would give them the full liberty of speech in public and in private upon
all subjects upon which its own citizens might speak; to hold public meetings
upon political affairs, and to keep and carry arms wherever they went. [150]

The last listed right is significant to the discussion at hand because it indicates that the Chief
Justice of the U.S. Supreme Court viewed the right to bear arms as an individual right of citizens,
not a collective right to be exercised only within the scope of militia service. The only other case
of noteisQuilici v. Morton Grove, [151] a case from the early 1980s in which a municipality
banned the civilian possession of handguns. The ban was upheld on appeal to the United States
Court of Appealsfor the Seventh Circuit in 1982. The Seventh Circuit relied heavily on
nineteenth century Supreme Court precedents in order to conclude that the Second Amendment
does not apply to the states. In light of the Quilici decision, in which afederal appellate court
cited and relied upon outdated precedents in order to discard the troublesome guarantees of the
Second Amendment, it is appropriate to briefly consider those early, yet till-cited cases before
going any further.

In United States v. Cruikshank, [152] Presser v. Illinois[153] and Miller v. Texas, [154] the
Supreme Court held that the Second Amendment guarantees a personal right to arms only against
Congressional interference. [155] The Amendment does not provide a bulwark of protection
against either state or private interference with that right. The conclusion in these cases merely
reflected the federal judiciary's view at the time that the Bill of Rights did not apply to the states,
only to the federal government, and that it was not made applicable to the states by the Privileges
and Immunities Clause [156] of the Fourteenth Amendment. [157] This nonincorporationist view
of the Bill of Rights was prevalent during the post-Civil War era but has since been discarded.
[158] Under what became known as the incorporation doctrine, the Court has since applied the
Bill of Rightsto state and local governments through the Due Process Clause of the Fourteenth
Amendment. [159]

Despite the above developments, the U.S. Court of Appeals for the Seventh Circuit in Quilici
still stubbornly insisted that the Presser line of cases was "good law." [160] The defendant-
appellants tried to convince the federal appeals court that times had changed and that the



nonincorporationist view of the Bill of Rights found in the nineteenth century opinions discussed
above were no longer necessarily controlling. Incredibly, the court responded that "the appellants
offer no authority, other than their own opinion, to support their arguments that Presser is no
longer good law or would have been decided differently today.” [161] The court thereupon
concluded that "the second amendment does not apply to the states.” [162] In light of amost a
century of judicia history starting with the Twining opinion in 1908, [163] the Seventh Circuit's
view is plainly wrong. [164]

The defendant-appel lants al so attempted to advance their Second Amendment concerns
regarding the Morton Grove handgun ban through an analysis of "the debate surrounding the
adoption of the second and fourteenth amendments.” [165] In other words, the defendant-
appellants argued partly from the intent of the Framers who fashioned the Second and Fourteenth
Amendmentsin the first place. The Seventh Circuit stated that such an "analysis has no
relevance." It isvery troubling to hear afederal appellate court state that the intent of the
Framersisirrelevant to the interpretation of a Constitutional Amendment. One would think that
the intent of the drafters would be one of the starting points of any such legal analysis.

The other prominent decision is United States v. Miller, [166] a 1939 case which involved a
Second Amendment challenge to afederal statute which banned sawed-off shotguns and
submachine guns because of their frequent use by gangsters and organized crime organizations.
[167] The Supreme Court articulated atest for determining whether the statute violated the
defendants' Second Amendment right to bear arms. The Court asked whether the weapon(s) at
issue constituted "ordinary military equipment” that "could contribute to the common defense.”
[168] If so, then they were constitutionally protected. Since the defendants had not shown that
the weapons they possessed, which were banned by the new federal statute, were typically used
by military or militia personnel, the case was remanded to the trial court so that the defendants
could make the necessary showing. Since the defendants were shady characters to begin with,
they never showed up in court again and soon disappeared from public view.

The Miller case contains something for everyone. Probably for that very reason, it has been
"misunderstood by zeal ous partisans” in the gun control debate. [169] On the one hand, Miller
definitely recognizes an individual right to bear arms. It is only aquestion of which arms are
constitutionally protected. On the other hand, the test Miller uses focuses on the type of
weaponry used by military and militia personnel. States' rights theorists tend to emphasize the
"militia-centric” nature of the Supreme Court's opinion in order to advance their view that the
Second Amendment really only protects the right of states to have state militias and the right of
Citizensto serve in them. [170] Thisisamisconstruction of Miller since using a test which asks
what weapons militias normally useis not equivalent to restricting arms bearing solely to militia
members. It is unfortunate that the U.S. Supreme Court did not grant certiorari in Quilici [171] in
order to provide litigants, academicians, practitioners and judges alike with a more recent
interpretation of the meaning and scope of the Second Amendment.

V. Conclusion

In order to uncover the meaning and scope of the Second Amendment of the United States
Consgtitution, this Article analyzed and discussed the intent of the Framers, relevant aspects of



early American history and the intellectual influences that shaped the thinking of the Founding
Fathers. This Article also engaged in alinguistic analysis of the actual language used in the
Second Amendment and investigated judicial opinions relevant to a consideration of the meaning
of that constitutional provision. All of these sources strongly suggest that the Framers of the
Consgtitution and Bill of Rights (including the Second Amendment) intended that the Second
Amendment guarantee U.S. citizens an individual right to possess and carry arms for their
defense and the defense of the new nation. This constitutional right extends beyond militia or
similar military service and is not contingent or dependent upon such service.

Gun control advocates, disarmament advocates and those who find this part of the Bill of Rights
personally repugnant have atendency either to ignore or belittle and trivialize the Second
Amendment. The popular press seems to ignore the existence of this constitutional right entirely
in favor of criminological statistics like the number of youths killed by gunshots and the like.
[172] Academicians sympathetic to the above-mentioned liberal constituencies have typically
gravitated toward a states' rights reading of the Second Amendment in order to limit its impact
on the gun control debate. If the Second Amendment's arms guarantee can be limited to service
inamilitia, then it is effectively a dead letter. But, as we have seen, this constitutional right
extends beyond such a narrow reading.

Sooner or later those like Washington insider and Clinton confidant LIoyd Cutler [173] will have
to face up to the fact that they must successfully amend the Constitution if they areto get rid of
the Second Amendment. There are no lawful shortcutsin this respect. [174] Amending the
United States Constitution in order to strip Americans of the right to bear armsin defense of
themselves, their communities and their nation promises to be an inconvenient and time
consuming process. My only answer to such an observation is that it was designed to be that
way. Various parts of the Constitution rise and fall in popularity over time. But the Constitution
was designed to be immune from the fickle winds of "political correctness’ or this year's hot
election issue.

Americans must come to alasting judgment that in this day and age personal firearms for
civilians are no longer necessary or advisable. If consensusis ever achieved on that highly
debatable point, [175] then and only then can the Constitution successfully be amended in order
to abolish or radically amend the Second Amendment. Until that time, it is dangerous to our
constitutional order and method of government for the Left [176] to ignore or otherwise trample
upon thisimportant constitutional right.

[*] The author is presently an officer of and lawyer for Aetna Life and Casuaty Company
headquartered in Hartford, CT. He isamember of the group Academics For The Second
Amendment, a non-profit organization with a nationwide membership dedicated to the
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