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|. Introduction

The second amendment to the United States Constitution guarantees that "[a] well regulated
Militia, being necessary to the security of a free State, the right of the people to keep and bear
Arms, shall not beinfringed.” [1] In addition, the constitutions of all but seven states guarantee a
right to bear arms. [2] This enumerated and explicit right has generated public attention and
controversy over its meaning and scope.

The 200th anniversary of the Bill of Rightsis nearing. The purpose of its guarantees was to
enunciate a set of fixed rights that may not be trespassed upon by any branch of government. A
constitutional right differs from aright conferred by the common law or by statute inthat it is
guarded from infringement by any branch of government. [3] The Constitution was not adopted
as ameans of enhancing the efficiency with which government officials conduct their affairs.
Rather, it was meant to provide a bulwark against infringements that might otherwise be justified
as necessary expedients of governing. [4] While a court must give due consideration to the needs
of the other branches of government, the court's role is to ensure that restraints on governmental
power are enforced. Establishing the protected boundaries of aright, by analyzing the four
corners of the guarantee, becomes indispensable. [5] While bright boundary lines cannot always
be drawn, thisis a more principled approach to constitutional interpretation than merely paying
no attention to plain words or history and applying elastic labels of "valid exercise of the police
power" [6] or "reasonable regulation” [7] whenever a constitutional challenge is made, or even
denying the existence of aright by interpreting it in such afashion that it becomes an intangible
abstraction. [8]

This article will examine the historical conditions and development of the right to arms, and rules

on the interpretation of constitutional rights, to demonstrate its meaning and scope. It will also
present that its interpretation by some courts is inaccurate.

|I. Historical Background & Framers' Intent



The Framers were aware that at common law the carrying of arms was unlawful only if it
appeared to be malo animo [9] and "to terrify the King's subjects." [10] On July 24, 1780, the
Recorder of London gave the following exposition on the right to bear arms:

Theright of his majesty's Protestant subjects, to have arms for their own defence,
and to use them for lawful purposes, is most clear and undeniable. It seems,
indeed, to be considered, by the ancient laws of this kingdom, not only asaright,
but as a duty; for all the subjects of the realm, who are able to bear arms, are
bound to be ready, at all times, to assist the sheriff, and other civil magistrates, in
the execution of the laws and the preservation of the public peace. And that this
right, which every Protestant most unquestionably possesses individually, may,
and in many cases must, be exercised collectively, is likewise a point which |
conceive to be most clearly established by the authority of judicial decisions and
ancient acts of parliament, as well as by reason and common sense.

From the proposition, that the possession and the use of arms, to certain purposes,
islawful, it seemsto follow, of necessary consequence, that it cannot be unlawful
to learn to use them (for such lawful purposes) with safety and effect.

The lawful purposes, for which arms may be used, (besides immediate self-
defence,) are, the suppression of violent and fel onious breaches of the peace, the
assistance of the civil magistrate in the execution of the laws, and the defence of
the kingdom against foreign invaders. Whenever these occasions occur, the use of
arms becomes not only the right, but the duty, of every Protestant able to bear
them. [11]

A common English jury instruction on bearing arms a so explains the understanding and scope of
thisright:

Y ou will see what the Bill of Rights says upon that subject. It provides that, "The
subjects which are Protestants may have arms for their defence suitable to their
conditions, and as allowed by law." But are arms suitable to the condition of
peoplein the ordinary class of life, and are they allowed by law? A man has a
clear right to arms to protect himself in his house. A man has aclear right to
protect himself when heis going singly or in asmall party upon the road where he
istravelling or going for the ordinary purposes of business. But | have no
difficulty in saying you have no right to carry arms to a public meeting, if the
number of arms which are so carried are calculated to produce terror and alarm . .

. [121

The peaceful carrying of armsis "[s]o remote from a breach of the peace. . . that at common law
it was not an indictable offense, nor any offense at al." [13] The Framers were al'so aware of
England's plutocratic game laws and other clever measures by the crown to disarm dissidents and
suspect classes. [14]



The crown infringed the colonists' right to arms in the New World by disarmament attempts.
British troops during the Revolutionary War did not confine their seizures to the colonists
armories and magazines. They aso seized the arms of individual civilians. [15] For example,
Bostonians were forced to surrender 1,778 muskets, 973 bayonets, 634 pistols, and 38
blunderbusses. [16] The July 6, 1775, Declaration of the Causes and Necessity of Taking Up
Arms [17] by the Continental Congress included the complaint that General Gage disarmed the
inhabitants of Boston. [18]

It isagainst this background that the Anti-federalists demanded a Bill of Rights and proposed
186 amendments; discounting duplications, 80 substantive proposals emerged. [19] Initially the
Constitution was ratified without amendments, but it was ratified with the understanding that a
bill of rights would be immediately submitted to the people. [20]

When the state conventions were voting to adopt the Federal Constitution, in seven states
proposals on arms surfaced, either majority or minority proposals. For example, the minority in
Pennsylvania, on December 15, 1787, was the first to offer fifteen guarantees. These proposals
eventually found their way into the first, second, fourth, fifth, sixth, eighth and tenth
amendments. [21] Proposal seven guaranteed

That the people have aright to bear arms for the defence [sic] of themselves and
their own State, or the United States, or for the purpose of killing game; and no
law shall be passed for disarming the people or any of them, unless for crimes
committed, or real danger of public injury from individuals; and as standing
armiesin the time of peace are dangerous to liberty, they ought not to be kept up;
and that the military shall be kept under strict subordination to and be governed
by the civil power." [22]

Massachusetts minority, lead by Samuel Adams, proposed

that the said Constitution be never construed to authorize Congress to infringe the
just liberty of the press, or the rights of conscience; or to prevent the people of the
United States, who are peaceable citizens, from keeping their own arms; or to
raise standing armies, unless when necessary for the defence of the United States,
or of some one or more of them; or to prevent the people from petitioning, in a
peaceful and orderly manner, the federal legislature, for aredress of grievance; or
to subject the people to unreasonabl e searches and seizures of their persons,
papers or possessions.” [23]

New Hampshire's majority simply proposed that " Congress shall never disarm any citizen, unless
such as are or have been in actual rebellion.” [24] Virginia presented

That the people have aright to keep and bear arms; that a well-regulated militia,
composed of the body of the people trained to arms, is the proper, natural, and
safe defence [sic] of afree state; that standing armies, in time of peace, are
dangerousto liberty, and therefore ought to be avoided, asfar as the
circumstances and protection of the community will admit; and that, in all cases,



the military should be under strict subordination to, and governed by, the civil
power." [25]

Patrick Henry exhorted the convention that "[t]he great object is, that every manbearmed . . ..
Every one who is able may have agun.” [26] Another Virginian, Zachariah Johnson, said: "The
people are not to be disarmed of their weapons. They are left in full possession of them.” [27]
George Mason supplied for future generations the common understanding of the term militia: "I
ask, Who are the militia? They consist now of the whole people, except afew public officers.”
[28] New Y ork demanded "[t]hat the people have aright to keep and bear arms; that awell
regulated militia, including the body of the people, capable of bearing arms, is the proper,
natural, and safe defence [sic] of afree state.” [29]

North Carolina and Rhode Island, citing the lack of a Bill of Rights, initially did not ratify the
Consgtitution and included aright to arms as a condition of ratification. North Carolina [30]
copied Virginias proffer on arms and Rhode Island [31] copied that of New Y ork.

The seven state proposals cover al of the traditional uses of arms. They show an awareness of
crime, too. However, they consistently guaranteed aright to arms. They also did not intend to
restrict this right to military purposes, for it would be pointless to guarantee aright to keep and
bear armsto the people if the only purpose wasto allow a state to have amilitia. It is
characteristic of amilitiato be armed. Even in the proposals from New Y ork, North Carolina,
Rhode Island, and Virginiathe arms right stood by itself as a declarative independent clause. The
task of the Framers, then, was to attempt to please everyone in drafting what became the second
amendment, since there was afaction in favor of the militiaand a faction that wanted a guarantee
for the people to possess arms for all traditional purposes.

During the fall and winter of 1787-88, the supporters of the Constitution expounded its meaning
and benefits in a series of newspaper articles, afterwards published in book form as The
Federalist. [32] James Madison wrote that "the advantage of being armed" was a condition "the
Americans possess over the people of almost every other nation." [33] He charged that the
despots of Europe were "afraid to trust the people with arms," and envisioned a militia
amounting to near half amillion citizens "with arms in their hands.” [34]

Theright to arms was also expounded in pamphlets. Noah Webster wrote that:

Before a standing army can rule, the people must be disarmed; asthey arein
almost every kingdom in Europe. The supreme power in America cannot enforce
unjust laws by the sword; because the whole body of the people are armed, and
constitute aforce superior to any band of regular troops that can be, on any
pretence, raised in the United States. A military force, at the command of
Congress, can execute no laws, but such as the people perceive to be just and
constitutional; for they will possess the power, and jealousy will instantly inspire
the inclination to resist the execution of alaw which appears to them unjust and
oppressive. [35]



Richard Henry Lee opined that "to preserve liberty, it is essentia that the whole body of the
people always possess arms, and be taught alike, especially when young, how to usethem. . . ."

[36]

The Federal Gazette & Philadel phia Evening Post, of June 18, 1789, [37] in an article entitled
Remarks on the First Part of the Amendments to the Federal Constitution, Moved on the 8th
Instant in the House of Representatives, explained the right to keep and bear arms:

Ascivil rulers, not having their duty to the people duly before them, may attempt
to tyrannize, and as the military forces which must be occasionally raised to
defend our country, might pervert their power to the injury of their fellow-
citizens, the people are confirmed by the next article in their right to keep and
bear their private arms. [38]

This contemporary exposition must be given great weight. It demonstrates that the common
understanding of the people and framers was to guarantee an individual right to arms. [39]

Recently, a July, 1789, proposed Bill of Rights, in Roger Sherman's handwriting, was discovered
in James Madison's papers. [40] It mentioned the militia, but omitted any reference to aright of
the people to keep and bear arms:

The militia shall be under the government of the laws of the respective States,
when not in the actual Service of the united [sic] States, but such rules as may be
prescribed by Congress for their uniform organization & discipline shall be
observed in officering and training them, but military Service shall not be
required of personsreligioudy scrupulous of bearing arms. [41]

The Framers decision not to adopt it indicates they felt it was inadequate. The Framers also
rejected efforts to exclude persons who had religious scruples against bearing arms from the
second amendment's guarantee to keep and bear arms:

This declaration of rights, | take it, isintended to secure the people against the
maladministration of the Government; if we could suppose that, in al cases, the
rights of the people would be attended to, the occasion for guards of this kind
would be removed. Now, | am apprehensive, sir, that this clause would give an
opportunity to the people in power to destroy the Constitution itself. They can
declare who are those religiously scrupulous, and prevent them from bearing
arms. [42]

On Wednesday, September 9, 1789, a motion in the Senate to insert "for the common defence”
next to the words "bear arms"' was defeated. [43] This underscores arefusal to limit the right to
military purposes.

These events demonstrate that the Framers had two separate objectives in mind: (1) recognize the
importance of amilitiato afree state [44] and (2) guarantee aright to keep arms and bear arms
for traditionally lawful purposes. [45]



This interpretation is supported by an early decision of the Georgia Supreme Court, which used
the second amendment to void a state statute at a time when the state constitution was silent on
the right to bear arms. [46] Hawkins Nunn was charged with "having and keeping about his
person, and elsewhere, a pistol, the same not being such apistol asis known and used asa
horseman's pistol.” [47] The court discussed extensively the right to keep and bear arms:

It istrue, that these adjudications are all made on clauses in the State
Consgtitutions; but these instruments confer no new rights on the people which did
not belong to them before. When, | would ask, did any legislative body in the
Union have the right to deny to its citizens the privilege of keeping and bearing
armsin defence [sic] of themselves and their country?

... We do not believe that, because the people withheld this arbitrary power of
disfranchisement from Congress, they ever intended to confer it on the local
legislatures.

... Theright of the whole people, old and young, men, women and boys, and not
militiaonly, to keep and bear arms of every description, and not such merely as
are used by the militia, shall not be infringed, curtailed, or broken in upon, in the
smallest degree; and all this for the important end to be attained: the rearing up
and qualifying awell-regulated militia, so vitally necessary to the security of a
free State. [48]

Justice William Paterson, a signer of the Federal Constitution, reminded that

in England, the authority of the Parliament runs without limits, and rises above
contral. . . . [T]hereis no written constitution . . . . In America the caseis widely
different: Every State in the Union has its constitution reduced to written
exactitude and precision.

... [T]he Constitution is the sun of the political system, around which all
Legidative, Executive and Judicia bodies must revolve. [49]

Thisisareminder that the Framers embraced Chief Justice Edward Coke's dicta that Parliament
is not supreme. [50] This critical differenceis often ignored by commentators and courts. [51]

The Framers, at a minimum, wanted to place in the catalog of personal liberty the enjoyment of
the common law right to bear arms. [52] They also wanted to enjoy this right free from the ebb
and flow of political passions by placing the arms guarantee beyond the reach of governmental
abridgement. [53]

I11. Rulesof Interpretation

The Bill of Rightsis a catalog of indispensable liberties. Constitutional rights are to be honored
equally. [54] Fundamental rights enjoy explicit guarantee in the Bill of Rights. [55] In addition, a



constitutional right must be broadly interpreted. [56] Neither oppressive taxes or fees [57] nor
waliting periods may be imposed on the exercise of aright. [58] Furthermore, government may
not require registration and licensing of persons who exercise constitutional rights [59] nor chill
the exercise of a constitutional right. [60]

The second amendment should be interpreted according to well-established rules governing
interpretation of constitutional guarantees when determining if a particular statuteis
unconstitutional. [61] Reasonable time, place, and manner restrictions may be imposed on the
exercise of fundamental rights, provided the restrictions are narrowly tailored. [62] Courts must
bal ance the justification put forward by the state against the character and magnitude of the
asserted injury to the constitutionally protected right. [63]

The state will always argue that a compelling state interest exists for the enactment of legislation.
This may tempt courtsto reflexively bow to the interests of the state. The erosion of rights must
be avoided by recognizing that the keeping of arms in the home must be given special protection
to preserve personal autonomy. [64] This expectation is buttressed by the rule that the state can
take no action which will unnecessarily chill or penalize the assertion of a constitutional right,
and the state may not draw adverse inferences from the exercise of a congtitutional right. [65]

The bearing of armsin a public place is different from the keeping of arms in the home on
account of the home's special zone of privacy. Reasonable time, place, and manner regulations
may be placed on bearing arms in a public place. [66] For example, people may be prevented
from bringing arms into court. [67] However, the peaceful bearing of arms in a motor vehicle or
on astreet could not be prohibited. [68] A constitutional right may not be curtailed simply
because some people find its exercise disagreeable or offensive. [69]

The framing of the right to arms reveals an awareness of crime. Nevertheless, the guarantee
promises that the right "shall not be infringed.” [70] The Framers also knew the obvious: certain
persons have aways been treated differently and do not enjoy the full array of rights. In accord
with this understanding are decisions holding that a convicted felon may be prevented from
voting [71] or holding officein aunion. [72] The collateral consequences of afelony conviction
go beyond deprivation of the right to keep and bear arms. [73] Infants are also treated differently
because the state has a compelling interest in protecting their physical and psychological well-
being. [74] Nevertheless, while courts adhere to these well-known exceptions in construing other
constitutional guarantees, the right to arms has often been treated with disfavor. The command
that the people have aright to keep and bear arms is simply ignored. Courts simply look at the
preamble or precatory language of the second amendment, ignore the rest of the language, and
interpret it to guarantee the right of a state to have amilitary force. [75] However, theright of a
state to have and train military or constabulary forces does not depend on the second amendment
right of the people to keep and bear arms. [76]

String citing cases that have upheld even confiscatory arms legislation demonstrates that the
analysisis neither penetrating nor robust, but demonstrates a penchant for inaccuracy. [77] Some
judges have even displayed an open animosity for the right to arms. For example, Chief Justice
Earl Warren dissented from a holding that a firearm registration statute offended the fifth
amendment privilege against self-incrimination because "[t]he impact of that decision on the



efforts of Congress to enact much-needed federal gun control lawsis not consistent with national
safety." [78] Justice William O. Douglas, joined by Justice Thurgood Marshall, caled for the
"watering down" of the second amendment in his dissenting opinion in Adams v. Williams. [79]
This unfortunately demonstrates that at times the predilection of judges reigns rather than the Bill
of Rights. Some courts simply overlook history. Justice Neely of the West Virginia Supreme
Court quipped that "Lawyers, certainly, who take seriously recent U.S. Supreme Court historical
scholarship as applied to the Constitution also probably believe in the Tooth Fairy and the Easter

Bunny." [80]

The second amendment need not be rendered moribund because some courts have ignored its
command and the political and socia ideas that prevailed at the time of its framing. Sare decisis
isarulethat has less power in constitutional cases. Courts are obligated to overrule erroneous
precedent. [81] Even aline of cases covering nearly a century has been branded as"an
unconstitutional assumption of powers by courts of the United States which no lapse of time or
respectable array of opinion should make us hesitate to correct." [82]

V. Supreme Court Inter pretation

The United States Supreme Court has had occasion to decide four cases on the right to arms, but
three of these came in the nineteenth century and are of little precedentia value because none
decide the full scope and meaning of the right. One of these cases, United States v. Cruikshank
[83] involved a conspiracy by more than a hundred klansmen to deprive blacks of first and
second amendment rights. [84] The Court held that the first amendment was "not aright granted
to the people by the Constitution,” [85] and also that the second amendment was not "aright
granted by the Constitution.” [86] This recognizes the principle that certain rights predate the
Consgtitution and that such rights are guaranteed rather than granted by a Constitution. [87]

The Court, however, held that the national government shall not infringe such rights, and citizens
have "to look for their protection against any violation by their fellow-citizens" to the police
power of the state. [88] Subsequent decisions have rendered Cruikshank arelic of Reconstruction
by holding that the First Amendment applies to the states and that private interference with
federal constitutional rights may be punished. [89]

In Presser v. lllinois [90] the defendant was prosecuted for leading a band of armed menin a
parade without alicense. [91] The Court reaffirmed Cruikshank's holding that the second
amendment applied only to infringement by the federal government. [92] The Court defined the
constitutional term "militid" and held that a state could not disarm the people because the people
have a duty to the federal government to maintain public security and owe militia duties to the
federal government. [93]

It isundoubtedly true that all citizens capable of bearing arms constitute the
reserved military force or reserve militia of the United States as well as of the
States, and, in view of this prerogative of the genera government, aswell as of its
general powers, the States cannot, even laying the constitutional provisionin
guestion out of view, prohibit the people from keeping and bearing arms, so asto
deprive the United States of thelr rightful resource for maintaining the public



security, and disable the people from performing their duty to the general
government. [94]

Miller v. Texas[95] cited Cruikshank for the proposition that the second and fourth amendments
did not apply to the states. [96] The Court did not decide whether those amendments applied to
the states through the fourteenth amendment because that issue "was not set up in the trial court.”

97

In United States v. Miller [98] the Supreme Court reversed the district court's sustention of a
demurrer and quashing of the indictment on second amendment grounds:

In the absence of any evidence tending to show that possession or use of a
"shotgun having abarrel of less than eighteen inchesin length” at thistime has
some reasonabl e rel ationship to the preservation or efficiency of awell regulated
militia, we cannot say that the Second Amendment guarantees the right to keep
and bear such an instrument. Certainly it is not within judicial notice that this
weapon is any part of the ordinary military equipment or that its use could
contribute to the common defense. [99]

The quoted phrase "[i]n the absence of any evidence" [100] is crucial to the opinion of the Court.
The defendants did not appear nor were they represented before the Supreme Court. [101] Thus
the opinion suffers from afundamental defect: the Court considered only the government's view.
Further, the reference to the "common defense” fliesin the face of the historical intent of the
amendment: "[t] he Senate refused to limit the right to bear arms by voting down the addition of
the words 'for the common defence.™ [102]

Miller discussed the connection between militia service and the private possession of arms:

[T]he Militia comprised all males physically capable of acting in concert for the
common defense. "A body of citizens enrolled for military discipline." And
further, that ordinarily when called for service these men were expected to appear
bearing arms supplied by themselves and of the kind in common use at the time.

[103]

The Court simply refused to take judicial notice that a particular shotgun's possession or use had
some reasonabl e rel ationship to the preservation or efficiency of awell-regulated militia. [104]
The Court made no finding that the right to arms is a collective right, or that it belonged only to
the militiaor the National Guard, and in remanding did not suggest that the lower court inquire
asto what constitutes the militiain Arkansas, nor did it suggest an inquiry as to the defendants
able-bodiedness. The focus was on the shotgun in question to seeif it wasan "arm" in the
constitutional sense. These factors and the Court's definition of militiaalso indicate that a
locality rule in judging the breadth of the second amendment was not adopted.

Miller holds that the Constitution protects the right to "possession or use" of arms having a
militia utility, e.g., shotguns, rifles, and pistols. [105] The Court, however, was willing to narrow
the right by holding that some shotguns may not be "any part of the ordinary military



equipment.” [106] The arms must have "some reasonabl e relationship to the preservation or
efficiency of awell regulated militia. . . ." [107] Justice Black has claimed that "only arms
necessary to awell-regulated militia" are absolutely protected. [108] Miller leaves unanswered
whether modern arms of mass destruction may be possessed by individuals. Some courts make
no attempt to come up with atest; alarmist rhetoric has supplanted intellectual rigor. [109]
However, anumber of modern state courts have come up with aprincipled test. Hand-carried
arms suitable for personal protection and potential militia use come under the Constitution's
umbrella. Modern arms of mass destruction used exclusively by the military do not enjoy
constitutional protection. [110]

V. The Statesand the Right To Arms

The federal Constitution isagrant of limited power and its Bill of Rightsis afurther restriction
on governmental power. The legisature of a state, unlike Congress, does not depend on the
Constitution for an express grant of legidative power. Its powers are plenary unless otherwise
restrained. A state's bill or declaration of rightsis arestriction on governmental power. It must be
examined to ascertain the restraints which the people have imposed upon the state legislature, not
to determine the powers they have conferred. [111]

State courts do not utilize a uniform test to determine if alaw is an unconstitutional infringement
on theright to bear arms or to keep arms. Onetest isto seeif the law sweeps so broadly that it
stifles the exercise of aright where the governmental purpose can be more narrowly achieved.
[112] Another approach isto seeif the enactment is arbitrary, discriminatory, capricious or
unreasonable, and whether it bears areal and substantial relation to health, safety, morals or
general welfare of the public. [113] Courts have also scrutinized legislation ssmply to determine
if all arms have been banned. [114] Its practical effect isto render the arms guarantee lifeless on
account of the police power becoming supreme rather than a constitutional right. This analysis
makes no serious effort to harmonize the police power with a constitutional right, something that
courts face frequently. After all, constitutional guarantees other than the right to arms are subject
to regulation. [115]

A guaranteeis placed in a constitution because it is deemed peculiarly important and peculiarly
exposed to invasion. Therefore, arational basis standard of review istoo weak to protect the
guarantee.

In the area of bearing arms, courts often use the following standard: are armsto be borne in such
amanner as to render them wholly useless for the purposes guaranteed in the constitution? [116]
Where alicense to carry afirearm is required, courts often hold that obtaining alicense becomes
aright rather than a matter of discretion. [117]

Theright to keep arms, as opposed to the right to bear arms, is often construed by using atwo
step process: (1) does the person come under the protection of the constitutional guarantee and
(2) does the arm enjoy congtitutional protection. [118]

Theright to keep and bear arms also includes "the right to load them and shoot them and use
them as such things are ordinarily used.” [119] It likewise "necessarily involves the right to



purchase them, to keep them in a state of efficiency for use, and to purchase and provide
ammunition suitable for such arms, and to keep them in repair." [120]

Although 43 states guarantee aright to arms, courts in two states have gone beyond even the
most restrictive model on interpretation. In Kansas and Massachusetts their guarantee to arms
has been judicialy repealed. [121]

City of Salina v. Blaksley [122] held that a constitutional right promising "the people have the
right to bear arms for their defense and security" meant only that the people collectively, not
individually, had alimited right to bear armsin the organized militia or any military organization
provided by law. [123] This holding was not even put forth in any party's brief. [124] The court
ignored precedent when it chose "to treat the question as an original one." [125] In any event,
several generations later the Kansas Supreme Court obliquely retreated from Blaksley when it
unanimously voided an arms ordinance in City of Junction City v. Mevis [126] as being
unreasonable, oppressive, and overly broad. [127]

The truism that a constitutiona guarantee "was not intended to provide merely for the exigencies
of afew years, but was to endure through along lapse of ages' [128] was disregarded in
Commonwealth v. Davis. [129] The court agreed that at one time the people kept arms for
potential militiaservice. [130] However, it reasoned that in contemporary times the government
provides arms for military use. [131] In turn, military functions are now performed by the
National Guard. [132] Moreover, the guarantee that "[t]he people have aright to keep and to bear
arms for the common defence” was "not directed to guaranteeing individual ownership or
possession of weapons.” [133] The opinion is at war with itself. On the one hand it agrees that at
one time the right to keep arms for potential militia use was guaranteed. [134] In spite of that,
individual rights are no longer protected. [135] This construction takes arms out of the hands of
the people and places them in the hands of the state, with no restraints upon its power.

Arkansas and Tennesseg, like Massachusetts, have a constitutional guarantee to keep and bear
arms for the "common defense.” [136] Their courts have consistently held that individual liberty
is protected. [137] The scope of thisright was fully explained in Andrewsv. State [138] as
follows:

Theright and use are guaranteed to the citizen, to be exercised and enjoyed in
time of peace, in subordination to the general ends of civil society; but, as aright,
to be maintained in all its fullness.

Theright to keep arms, necessarily involves the right to purchase them, to keep
them in a state of efficiency for use, and to purchase and provide ammunition
suitable for such arms, and to keep them in repair.

While the private right to keep and use such weapons as we have indicated as
arms, isgiven as aprivate right, its exercise is limited by the duties and
proprieties of socia life, and such arms are to be used in the ordinary mode in
which used in the country, and at the usual times and places. Such restrictions are
implied upon their use as are thus indicated.



... Bearing arms for the common defense may well be held to be a political right,
or for protection and maintenance of such rights, intended to be guaranteed; but
the right to keep them, with all that isimplied fairly as an incident to thisright, is
aprivate individual right, guaranteed to the citizen, not the soldier. [139]

However, even in states without a specific guarantee to arms, the right to self-defense serves as
an independent source to guarantee aright to arms. [140] The reasonable mind envisions the use
of armsin self-defense rather than bare hands.

Scott v. Sandford [141] opines that privileges and immunities of free men include the right "to
keep and carry arms wherever they went," [142] and the rights Congress cannot deny include
"the right to keep and bear arms.” [143] The fourteenth amendment was intended to extend the
rights enunciated in Scott to al persons and to prevent such rights from being infringed by the
states. [144] This historical reason, plus the decision of 43 states to adopt an arms guarantee,
supports the view that the second amendment should be binding on the states. It has been firmly
established in our concept of "liberty" under the due process clause. [145]

Although the second amendment has not yet been held to be binding on the states, state
guarantees to arms offer the most promise in protecting individual liberty because numerous
state courts have taken the right seriously and have strived to achieve a workable balance
between aright and the needs of the state. State courts have on at least 20 reported occasions
found arms laws to be unconstitutional. [146] This once again demonstrates that the federal Bill
of Rights serves as afloor and not asa ceiling. [147]

VI. Constitutionally Protected Arms

It iswell-known that colonia militia statutes required the keeping of firearms, shot, powder, and
edged arms. [148] They help determine what the Framers meant by the term arms. Cases of old,
when interpreting the second amendment or a state constitutional guarantee with amilitiaor
common defense purpose, took either an expansive view of the term "arms" or anarrow view.
The broad view held that basically all arms are constitutionally protected. [149] The narrow view
held that only arms suitable for civilized warfare are protected. [150] Under the narrow view,
large pistols are constitutionally protected but pocket pistols do not enjoy constitutional
protection. [151] Accordingly, "[w]hen we see a man with musket to shoulder, or carbine slung
on back, or pistol belted to his side, or such like, he is bearing arms in the constitutional sense.”

[152]

Consgtitutionally protected arms under the modern view are not limited to those of a militia. They
include hand-carried defensive arms and the modern equivalents of arms possessed by colonia
militiamen. [153] While semi-automatic firearms are protected, arms of mass destruction used
exclusively by the military are not. [154]

Legislation banning or severely restricting the possession and sale of semi-automatic firearms
[155] isunconstitutional, even under the restricted "civilized warfare” test. [156] Such firearms



have been possessed by civilians since the late nineteenth century. [157] They are suitable for
personal protection, potential militia use, and as a deterrent against oppression.

Semi-automatic firearm legislation is appealing to the uninformed because it uses the misnomers
assault weapon or assault rifle. Hence, the official military definition is enlightening: "Assault
rifles are short, compact, selective-fire weapons that fire a cartridge intermediate in power
between submachinegun and rifle cartridges. Assault rifles have mild recoil characteristics and,
because of this, are capable of delivering effective full automatic fire at ranges up to 300
meters." [158] The political advantage of mislabeling a semiautomatic firearm as afully
automatic firearm is obvious. However, a debate in which misinformation prevails can only lead
to bad policy.

VII. Practical Considerations

The solid mgjority of gun owners are noncriminal, and their guns create no socia problems. "Itis
commonly hypothesized that much criminal violence, especially homicide, occurs simply
because the means of letha violence (firearms) are readily at hand, and thus, that much homicide
would not occur were firearms generally less available. There is no persuasive evidence that
supportsthis view." [159] Hence, fairness demands that gun owners not be used as scapegoats
for society's shortcomings. [160] Reliance on the state for protection is an illusory remedy.
Neither the police nor the state has a duty to protect the individual citizen. [161] The burden falls
on the citizen to defend himself and his family. The Framers intended that the citizen be armed
and not be |eft defenseless. [162] An armed people also serve as a deterrent against crime. [163]

Gun control laws have at |east five political functions: (1) increase citizen reliance on
government and tolerance of increased police powers and abuse; (2) facilitate repressive action
by government; (3) help prevent opposition to government; (4) lessen pressure for major or
radical reform; (5) allow selective enforcement against dissidents. [164] In our imperfect world
the servants of the state have committed outrages. [165] Nevertheless, they are aways exempted
from gun laws designed to disarm the people. Crime, regardless of who commitsit, "must be
prevented by the penitentiary and gallows, and not by a general deprivation of a constitutional

privilege." [166]
VIIl. Conclusion

Mankind's oldest right is personal and communal defense. A written constitution was deemed
necessary because experience demonstrated that the state cannot aways be trusted to exercise
power in areasonable manner. Gandhi's nonviolent methods would fail against the likes of a
Nicolae Ceausescu, Hitler, Stalin, or Pol Pot. The second amendment and its state analogues
guarantee that the state would not have a monopoly on arms. The constitutions consistently
promise to the people aright to bear arms. Judges know this, but some have a deep persona
didlike of thisright. If a guarantee's text and origina intent are no longer controlling, what is
controlling? The Constitution is areminder that judges must be restrained by something more
than their own predilections. Legidlative bodies also have an obligation to defend constitutional
rights. However, ultimately the Constitution restrains them, too. The majority of commentators



support the individual rights view on arms. [167] The courts are required to follow it. [168] Laws
seeking to disarm the people must be declared unconstitutional. At one time the fourteenth and
fifteenth amendments were mainly ignored. [169] Finally, courts started protecting those rights.
Responsible judges will make certain that al constitutional rights are protected, regardless of
personal feelings. Casting pejorative labels at those who view the arms right as genuine and
fundamental will not change history; it only demonstrates the dismal intellectual discourse of
some opponents. [170] The Constitution contains a mechanism for change should any provision
be deemed worthy of change. The processisinvolved so that change is accomplished only after
suitable deliberation. If the integrity of the process for change is not followed, no right is safe.

[171]
APPENDI X

State Constitutional Guarantees on the Right To Keep And Bear
Arms

Forty-three (43) states have constitutional guarantees on the right to keep and bear arms.

Alabama "That every citizen has aright to bear arms in defense of himself and the state.” Ala.
Const. art. I, § 26.

Alaska "A well-regulated militia being necessary to the security of afree state, the right of the
people to keep and bear arms shall not be infringed.” Alaska Const. art. I, § 19.

Arizona "Theright of theindividua citizen to bear armsin defense of himself or the State shall
not be impaired, but nothing in this section shall be construed as authorizing individuals or
corporations to organize, maintain, or employ an armed body of men.” Ariz. Const. art. 2, § 26.

Arkansas: "The citizens of this State shall have the right to keep and bear arms for their common
defense." Ark. Congt. art. 11, 8 5.

Colorado: "The right of no person to keep and bear arms in defense of his home, person and
property, or in aid of the civil power when thereto legally summoned, shall be called in question;
but nothing herein contained shall be construed to justify the practice of carrying concealed
weapons." Colo. Const. art. I1, § 13.

Connecticut: "Every citizen has aright to bear arms in defense of himself and the state.” Conn.
Const. art. I, 8 15.

Delaware: "A person has the right to keep and bear arms for the defense of self, family, home
and State, and for hunting and recreational use." Del. Const. art. |, § 20.

Florida: "The right of the people to keep and bear arms in defense of themselves and of the
lawful authority of the state shall not be infringed, except that the manner of bearing arms may
be regulated by law." Fla. Const. art. |, § 8.



Georgia: "Theright of the people to keep and bear arms shall not be infringed, but the General
Assembly shall have the power to prescribe the manner in which arms may be borne." Ga. Const.
art. 1, 81, para. VIII.

Hawaii: "A well regulated militia being necessary to the security of a free state, the right of the
people to keep and bear arms shall not be infringed.” Haw. Const. art. I, § 15.

Idaho:

The people have the right to keep and bear arms, which right shall not be
abridged; but this provision shal not prevent the passage of laws to govern the
carrying of weapons concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while in possession of a
firearm, nor prevent passage of legislation providing penalties for the possession
of firearms by a convicted felon, nor prevent the passage of legislation punishing
the use of afirearm. No law shall impose licensure, registration or special taxation
on the ownership or possession of firearms or ammunition. Nor shall any law
permit the confiscation of firearms, except those actually used in the commission
of afelony.

Idaho Const. art. I, § 11.

[llinois: "Subject only to the police power, the right of the individual citizen to keep and bear
arms shall not be infringed.” Ill. Const. art. |, § 22.

Indiana: "The people shall have aright to bear arms, for the defense of themselves and the State.”
Ind. Const. art. I, § 32.

Kansas: "The people have the right to bear arms for their defense and security; but standing
armies, in time of peace, are dangerous to liberty, and shall not be tolerated, and the military
shall bein strict subordination to the civil power." Kansas Bill of Rights § 4.

Kentucky:

All men are, by nature, free and equal, and have certain inherent and inalienable
rights, among which may be reckoned:

Seventh: The right to bear arms in defense of themselves and of the state, subject
to the power of the general assembly to enact laws to prevent persons from
carrying concealed weapons.

Ky. Bill of Rights, 81, para. 7.
Louisiana: "The right of each citizen to keep and bear arms shall not be abridged, but this

provision shall not prevent the passage of laws to prohibit the carrying of weapons concealed on
the person." La. Const. art. I, § 11.



Maine: "Every citizen has aright to keep and bear arms and this right shall never be questioned.”
Me. Const. art. |, § 16.

M assachusetts:

The people have aright to keep and bear arms for the common defence [sic]. And
as, in time of peace, armies are dangerous to liberty, they ought not to be
maintained without the consent of the legislature; and the military power shall
always be held in an exact subordination to the civil authority, and be governed
by it.

Mass. Decl. of Rights, pt. I, art. XVII.

Michigan: "Every person has aright to keep and bear arms for the defense of himself and the
state." Mich. Const. art. |, § 6.

Mississippi: "Theright of every citizen to keep and bear arms in defense of his home, person, or
property, or in aid of the civil power when thereto legally summoned, shall not be called in
guestion, but the legislature may regulate or forbid carrying conceal ed weapons.” Miss. Const.
art. 3,812.

Missouri: "That the right of every citizen to keep and bear arms in defense of his home, person
and property, or when lawfully summoned in aid of the civil power, shall not be questioned; but
this shall not justify the wearing of concealed weapons.” Mo. Const. art. |, § 23.

Montana:

Theright of any person to keep or bear arms in defense of his own home, person,
and property, or in aid of the civil power when thereto legally summoned, shall
not be called in question, but nothing herein contained shall be held to permit the
carrying of concealed weapons.

Mont. Const. art. 11, § 12.
Nebraska:

All persons are by nature free and independent, and have certain inherent and
inalienable rights; among these are.. . . the right to keep and bear arms for security
or defense of self, family, home, and others, and for lawful common defense,
hunting, recreational use, and all other lawful purposes, and such rights shall not
be denied or infringed by the state or any subdivision thereof.

Neb. Const. art. I, § 1.

Nevada: "Every citizen has the right to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes.” Nev. Const. art. 1, 811, para. 1.



New Hampshire: "All persons have the right to keep and bear arms in defense of themselves,
their families, their property, and the state.”” N.H. Const. part 1, art. 2-a

New Mexico:

No law shall abridge the right of the citizen to keep and bear arms for security and
defense, for lawful hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed weapons. No
municipality or county shall regulate, in any way, an incident of the right to keep
and bear arms.

N.M. Const. art. |1, 8 6.
North Carolina:

A well regulated militia being necessary to the security of afree State, the right of
the people to keep and bear arms shall not be infringed; and, as standing armiesin
time of peace are dangerous to liberty, they shall not be maintained, and the
military shall be kept under strict subordination to, and governed by, the civil
power. Nothing herein shall justify the practice of carrying concealed weapons, or
prevent the General Assembly from enacting penal statutes against that practice.

N.C. Const. art. I, § 30.
North Dakota:

All individuals are by nature equally free and independent and have certain
inalienable rights, among which are.. . . to keep and bear arms for the defense of
their person, family, property, and the state, and for lawful hunting, recreational,
and other lawful purposes, which shall not be infringed.

N.D. Const. art. I, 8§ 1.

Ohio: "The people have the right to bear arms for their defense and security; but standing armies,
in time of peace, are dangerous to liberty, and shall not be kept up; and the military shall bein
strict subordination to the civil power. Ohio Const. art. I, § 4.

Oklahoma: "Theright of acitizen to keep and bear armsin defense of his home, person, or
property, or in aid of the civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the L egislature from regulating the
carrying of weapons." Okla. Const. art. 2, § 26.

Oregon: "The people shall have the right to bear arms for the defence of themselves, and the
State, but the Military shall be kept in strict subordination to the civil power." Or. Const. art. |, 8
27.



Pennsylvania: "The right of the citizens to bear armsin defence of themselves and the State shall
not be questioned." Pa. Const. art. |, § 21.

Rhode Island: "The right of the people to keep and bear arms shall not be infringed.” R.l. Const.
art. 1, §22.

South Carolina:

A well regulated militia being necessary to the security of afree State, the right of
the people to keep and bear arms shall not be infringed. As, in times of peace,
armies are dangerous to liberty, they shall not be maintained without the consent
of the General Assembly. The military power of the State shall aways be held in
subordination to the civil authority and be governed by it. No soldier shal in time
of peace be quartered in any house without the consent of the owner nor in time of
war but in the manner prescribed by law.

S.C. Const. art. |, § 20.

South Dakota: "The right of the citizens to bear armsin defense of themsel ves and the state shall
not be denied." S.D. Const. art. VI, § 24.

Tennessee: "That the citizens of this State have aright to keep and to bear arms for their
common defense; but the Legislature shall have power, by law, to regulate the wearing of arms
with aview to prevent crime." Tenn. Const. art. |, § 26.

Texas: "Every citizen shall have the right to keep and bear armsin lawful defense of himself or
the State; but the Legidature shall have power, by law, to regulate the wearing of arms, with a
view to prevent crime.” Tex. Const. art. I, 8 23.

Utah: "The individua right of the people to keep and bear arms for security and defense of sdf,
family, others, property, or the State, as well as for the other lawful purposes shall not be
infringed; but nothing herein shall prevent the legislature from defining the lawful use of arms.”
Utah Const. art. |, 8§ 6.

Vermont:
That the people have aright to bear arms for the defence of themselves and the
State--and as standing armiesin time of peace are dangerous to liberty, they ought
not to be kept up; and that the military should be kept under strict subordination to
and governed by the civil power.

Vt. Const. ch. I, art. 16.

Virginia



That awell regulated militia, composed of the body of the people, trained to arms,
is the proper, natural, and safe defense of afree state, therefore, the right of the
people to keep and bear arms shall not be infringed; that standing armies, in time
of peace, should be avoided as dangerousto liberty; and that in all cases the
military should be under strict subordination to, and governed by, the civil power.

Va Const. art. |, § 13.

Washington: "The right of the individual citizen to bear arms in defense of himsdf, or the state,
shall not be impaired, but nothing in this section shall be construed as authorizing individuals or
corporations to organize, maintain, or employ an armed body of men." Wash. Const. art. |, § 24.

West Virginia "A person has the right to keep and bear arms for the defense of self, family,
home and state, and for lawful hunting and recreational use." W. Va. Const. art. I11, § 22.

Wyoming: "The right of citizensto bear armsin defense of themselves and of the state shall not
be denied." Wyo. Const. art. |, § 24.

States Without Constitutional Provisions:

Seven (7) states do not have a congtitutional provision on arms: California, lowa, Maryland,
Minnesota, New Jersey, New Y ork, and Wisconsin.
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[1] U.S. Const. amend. I1.

[2] Cdlifornia, lowa, Maryland, Minnesota, New Jersey, New Y ork, and Wisconsin do not have a
specific guarantee to bear arms. The 43 state constitutional guarantees to arms are reprinted in
the appendix to this article. See Dowlut & Knoop, Sate Constitutions and the Right to Keep and
Bear Arms, 7 Okla. City U.L. Rev. 177 (1982).

[3] See United Statesv. Brewster, 408 U.S. 501, 508 (1972); Vanhorne's Lessee v. Dorrance, 2
U.S. (2 Dadll.) 304, 308 (1795).

[4] See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); Ex parte Milligan, 71
U.S. (4 Wall.) 2, 121 (1866); In re Public Util. Comm'r, 201 Or. 1, 26, 268 P.2d 605, 617 (1954).

[5] "Interpretivism” is defined as judges deciding constitutional issues by confining themselves
to enforcing norms that are stated clearly or implicitly in the written Constitution. J. Ely,
Democracy and Distrust 1 (1980). "Noninterpretivism” is where courts go beyond that set of



references and enforce norms that cannot be discovered within the four corners of the document.
Id.

[6] What constitutes avalid exercise of the police power depends more on the predilection of
judges than on the imperative language of a constitutional guarantee. Forbidding possession
simpliciter of ablackjack, without limitation as to place, time, purpose, or use, isavalid exercise
of the police power. People v. Brown, 253 Mich. 537, 539, 542-43, 235 N.W. 245, 246-47
(1931); State v. Kessler, 289 Or. 359, 372, 614 P.2d 94, 100 (1980) (right to bear arms
guarantees possession of abilly club under the Oregon Constitution); cf. Barnett v. State, 72 Or.
App. 585, 695 P.2d 991 (1985) (per curiam) (statute forbidding possession simpliciter of a
blackjack infringes right to arms).

[7] What is "reasonable" depends upon the eye of the beholder. Compare Matthewsv. State, 237
Ind. 677, 685-87, 148 N.E.2d 334, 338 (1958) (requiring alicense to carry a pistol, either openly
or concealed, away from one's abode or fixed place of business is a reasonable regulation of the
right to bear arms) and Schubert v. DeBard, 398 N.E.2d 1339, 1341 (Ind. Ct. App. 1980) (license
to carry a pistol must be given to any responsible adult who lists bearing arms for self-protection
as areason) with State v. Kerner, 181 N.C. 574, 578-79, 107 S.E. 222, 225 (1921) (licensing
statute voided) and State ex rel. City of Princeton v. Buckner, 377 S.E.2d 139 (W. Va. 1988)
(licensing statute overly broad).

[8] City of Sdlinav. Blakdey, 72 Kan. 230, 231-32, 83 P. 619, 620 (1905) (theright to bear arms
refers to people as a collective body and applies only to members of the organized state militia or
some other military organization provided by law). This view has been used to judicially repeal
the right to bear arms because no individual is entitled to enjoy it and soldiers do not need it. Cf.
United Statesv. Verdugo-Urquidez, 110 S. Ct. 1056, 1060-61 (1990) ("The peopl€" has same
meaning in Bill of Rights).

[9] Rex v. Knight, 90 Eng. Rep. 330 (K.B. 1686).

[10] Rex v. Knight, 87 Eng. Rep. 75, 76 (K.B. 1686); cf. Simpson v. State, 13 Tenn. (5 Yer.)
356, 359-61 (1833) (Tennessee Constitution protects right to bear arms "without any
qualification whatsoever asto their kind or nature" or the consequence of "terror to the people to
be incurred thereby.").

[11] W. Blizzard, Desultory Reflections on Police: With an Essay on the Means of Preventing
Crimes and Amending Criminals 59-63 (1785). Accordingly, principled decisions have rejected
effortsto limit the right to arms to a collective right. State v. Dawson, 272 N.C. 535, 546, 159
S.E.2d 1, 9 (1968); see also People v. Nakamura, 99 Colo. 262, 264-65, 62 P.2d 246, 246-47
(1936).

[12] | Reports of State Trials (New Series) 601-02 (1970). The jury instruction was given by
Justice Bayley. Id. For adetailed discussion of the English background of thisright, see
generally J. Macolm, Armsfor Their Defence (1990).



[13] Judy v. Lashley, 50 W.Va. 628, 634, 41 S.E. 197, 200 (1903). In accord is Town of Lester
exrel. Richardsonv. Trail, 85 W. Va. 386, 389, 101 S.E. 732, 733 (1919) ("It was not aviolation
of the common law to carry a pistol about one's person; it is only made so by statute.”).

[14] See generally Caplan, The Right of the Individual to Bear Arms: A Recent Judicial Trend,
1982 Det. C.L. Rev. 789 (1982); Hardy, Armed Citizens, Citizen Armies. Toward a
Jurisprudence of the Second Amendment, 9 Harv. J.L. & Pub. Pol'y 559 (1986); Malcolm, The
Right of the People to Keep and Bear Arms. The Common Law Tradition, 10 Hastings Const.
L.Q. 285 (1983); Whisker, Historical Development and Subsequent Erosion of the Right to Keep
and Bear Arms, 78 W. Va L. Rev. 171 (1976).

[15] R. Frothingham, History of the Siege of Boston and of the Battles of Lexington, Concord
and Bunker Hill 95 (6th ed. 1903).

[16] Id.

[17] The Declaration of the Causes and Necessity of Taking Up Arms (1775), reprinted in
Documents of American History 92, 94 (5th ed. 1949).

[18] Id.

[19] E. Dumbauld, The Bill of Rights and What it Means Today 32 (1957). The figure becomes
210 if New York's preliminary recitals are added.

[20] Ullmann v. United States, 350 U.S. 422, 426-27 (1956).

[21] E. Dumbauld, supra note 19, at 50-56.

[22] Pennsylvania and the Federal Constitution 1787-1788, 422 (1888).

[23] Debates and Proceedings in the Massachusetts Convention 86-87 (1856).

[24] 1 Debates on the Adoption of the Federal Constitution 326 (1836) [hereinafter 1 Debates on
Adoption]. The minority proposals from the conventions in Pennsylvania and Massachusetts are
not found in the above source.

[25] 3 Debates on the Adoption of the Federal Constitution 659 (1836) [hereinafter 3 Debates on
Adoption]; cf. Virginia Declaration of Rights art. 13 (1776) (mentions militia but no right of
people to keep and bear arms).

[26] 3 Debates on Adoption, supra note 25, at 386.

[27] 1d. at 646.

[28] Id. at 425. Ohio Const. art. IX, 8 1 provides for a broad-based militia. If the people are
disarmed, the constitutional militiain effect is disarmed.



[29] 1 Debates on Adoption, supra note 24, at 328.

[30] 4 Debates on the Adoption of the Federal Constitution 244 (1836) [hereinafter 4 Debates on
Adoption].

[31] 1 Debates on Adoption, supra note 24, at 335.
[32] A. Hamilton, J. Madison & J. Jay, The Federalist Papers (1961).
[33] The Federalist No. 46, at 299 (J. Madison) (C. Rossiter ed. 1961).

[34] 1d. The population in 1790 was 3,929,214. R. Current, T. Williams & F. Freidel, | American
History: A Survey 470 (3d ed. 1971). Since the state militias in toto would not have amounted to
half amillion, Madison must have had in mind virtually all males capable of bearing arms to
serve as a deterrent to oppression.

[35] Pamphlets on the Constitution of the United States 51, 56 (1888). The jury system also
serves as a deterrent to oppression. Scheflin, Jury Nullification: The Right to Say No, 45 S. Cal.
L. Rev. 168 (1972).

[36] L etters from the Federal Farmer to the Republican 124 (1978).
[37] The Fed. Gazette, June 18, 1789, at 2, col. 1.

[38] Id.; see also Halbrook, To Keep and Bear Their Private Arms. The Adoption of the Second
Amendment, 1787-91, 10 N. Ky. L. Rev. 13 (1982) (focusing on newspaper exposition of the
right to keep and bear arms).

[39] "Great weight has always been attached, and very rightly attached, to contemporaneous
exposition." Cohensv. Virginia, 19 U.S. (6 Wheat.) 264, 418 (1821).

[40] See Mitgang, Handwritten Draft of a Bill of Rights Found, N. Y. Times, July 29, 1987, at
A1, col. 4.

[41] 1d.

[42] 1 Annadls of Cong. 778 (1789) (Representative Gerry of Massachusetts).
[43] Journal of the First Session of the Senate 77 (1820).

[44] Virtually all males were subject to militiaduties. A New Y ork statute of May 6, 1691,
subjected males from 15 to 60 to militiaduties. 1 The Colonia Laws of New Y ork from the Y ear
1664 to the Revolution 231 (1894). A 1705 Virginia statute subjected males from 16 to 60 to
militiaduties. 3 Laws of Virginiafrom the First Session of the Legislaturein the Year 1619, at
335 (1823). In its obsolete form pertaining to troops, regulated is defined as "properly
disciplined." 7 Oxford English Dictionary 380 (1933). In turn, disciplinein relation to armsis



defined as "training in the practice of arms." 3 Oxford English Dictionary 416 (1933). Hence, a
well-regulated militia means one that has had training or that at least is composed of people who
have had training in arms.

[45] Four state constitutions had a specific provision on arms. Pennsylvania, Vermont, North
Carolina, and Massachusetts. "That the people have aright to bear arms for the defence [sic] of
themselves and the State . . . ." Pa. Const. art. X1I1; Vt. Const. ch. |, art. XV. Those provisions
were construed in Commonwealth v. Ray, 218 Pa. Super. 72, 78-79, 272 A.2d 275, 278-79
(1970), vacated on other grounds, 448 Pa. 307, 292 A.2d 410 (1972), and State v. Rosenthal, 75
Vt. 295, 55 A. 610 (1903), to guarantee aright to bear arms for self-protection. "That the people
have aright to bear arms for the defence [sic] of the State .. . . ." N.C. Const. Bill of Rights § 17.
In State v. Huntley, 25 N.C. (3 Ired.) 418, 422-23 (1843), the court interpreted this provision
broadly: "For any lawful purpose--either of business or anusement--the citizen is at perfect
liberty to carry his gun.” 1d. "The people have aright to keep and bear arms for the common
defence[sic]. . . ." Mass. Decl. of Rightsart. XVII (1780). The right to armswas judicially
repealed in Commonwealth v. Davis, 369 Mass. 886, 343 N.E.2d 847 (1976). The people would
not have ratified the second amendment if they suspected it did not guarantee rights they already
enjoyed. The ninth amendment protects rights found in state bills of rights when the Federal Bill
of Rights was adopted. Massachusetts v. Upton, 466 U.S. 727, 737 (1984) (Stevens, J.,
concurring). It also protects life and private personality. Rosenblatt v. Baer, 383 U.S. 75, 92
(1966) (Stewart, J., concurring).

[46] See Nunnv. State, 1 Ga. 243 (1846).

[47] 1d.

[48] Id. at 249-51. The Georgia Constitution of 1861, art. I, § 6, finally adopted aright to arms.
The Nunn decision establishes the correct meaning of the second amendment. Judge Lumpkin,
the author of Nunn, started practicing law in 1820, when Jefferson and Madison were still aive.
Joseph Henry Lumpkin In Memoriam, 36 Ga. 19 (1867). He studied at the University of Georgia
and Princeton University. Id. at 20. Hedied in 1867. Id. In view of the times and his age, he
probably did not mean children when he used the term "boys" in Nunn.

[49] Vanhorne's Lesseev. Dorrance, 2 U.S. (2 Dall.) 304, 308 (1795).

[50] Dr. Bonham's Case, 77 Eng. Rep. 646, 652 (1610). American Indians are also claimed to
have influenced our Constitution. C. Porter, Our Indian Heritage 20-21 (1964).

[51] Mosk, Gun Control Legislation: Valid and Necessary, 14 N.Y .L.F. 694, 706-14 (1968); see
also Burton v. Sills, 53 N.J. 86, 95, 248 A.2d 521, 526 (1968), appeal dismissed, 394 U.S. 812
(1969). The British press was subject to licensing. 4 W. Blackstone, Commentaries * 152.

[52] Grosjean v. American Press Co., 297 U.S. 233, 248-49 (1936).

[53] See United States v. Brewster, 408 U.S. 501, 508 (1972); Bridgesv. Cdlifornia, 314 U.S.
252, 264 n.7 (1941).



[54] Valley Forge Christian College v. Americans United for Separation of Church and State,
Inc., 454 U.S. 464, 484 (1982); Ullmann v. United States, 350 U.S. 422, 428-29 (1956).

[55] San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 33-34 (1973).

[56] See Lamont v. Postmaster Gen., 381 U.S. 301, 308-09 (1965); Boyd v. United States, 116
U.S. 616, 635 (1886).

[57] Minneapolis Star v. Minnesota Comm'r of Revenue, 460 U.S. 575 (1983); Harper v.
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516, 4 So. 2d 700 (1941); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921); City of Las Vegas
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[108] Black, The Bill of Rights, 35 N.Y.U. L. Rev. 865, 873 (1960). Justice Black's individual
rights view has Supreme Court support. In Scott v. Sanford, 60 U.S. 393 (1856), the Court
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E. Pollock, Ohio Unreported Decisions Prior to 1823, at 71 (1952) (reporting the case of
Rutherford v. M'Faddon (Ohio Supreme Court 1807) (right to jury trial)).

[112] City of Lakewood v. Pillow, 180 Colo. 20, 23, 501 P.2d 744, 745-46 (1972); State ex rel.
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Republican, Mar. 13, 1970, at 1; Con-Con Group Supports Right To Bear Arms, Rockford
Morning Star, Mar 13, 1970, at A-19; Gun Lobby Triumphs, Southern Illinoisan, Mar. 12, 1970,
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that he made use of it by firing indiscriminately in a crowd of people.” Id. It was then argued on
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(No. 14375), argued "thisright is absolute" and Blaksley had aright to bear arms "whether he be
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395, 692 P.2d 610 (1984); State v. Blocker, 291 Or. 255, 630 P.2d 824 (1981); State v. Kesdler,
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187. The court in Hill v. State, 53 Ga. 473 (1874) stated that, "The word 'arms,’ evidently means
the arms of a militiamen, the weapons ordinarily used in battle, to-wit: guns of every kind,
swords, bayonets, horseman's pistols, etc.” Id. at 474. In State v. Workman, 35 W.Va. 367, 373,
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common law punished going armed to terrorize the king's subjects as a misdemeanor. State v.
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1988, at 1. One court has even admitted that although the defendant violated a harsh gun
licensing law, he may have saved his life by having the gun. Commonwealth v. Lindsey, 396
Mass. 840, 845, 489 N.E.2d 666, 669 (1986).
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ammunition, dropped a bomb from a helicopter, killed 11 people (including 5 children ages 7 to
14), made 250 persons homeless, and destroyed a neighborhood. See Brown, Foreword to the
Report of the Philadel phia Special Investigation Commission, 59 Temple L.Q. 267, 268 (1986).
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disposed to use arms, unless for their amusement, and for the defence of themselves and their
country.” D. Boorstin, The Americans--The Colonial Experience 353 (1958).

[167] See supra notes 14, 38, 80, 144, 153. See generally The Right To Keep And Bear Arms,
Report of Subcom. on Constitution of Senate Judiciary Comm., 97th Cong. 2d Sess. (1982); S.
Halbrook, A Right to Bear Arms: State and Federal Bills of Rights and Constitutional
Guarantees (1989); B. Bordenet, The Right to Possess Arms. The Intent of the Framers of the
Second Amendment, 21 U. West. L.A. L. Rev. 1 (1990); Cantrell, The Right to Bear Arms, Wis.
B. Bull., Oct., 1980, at 21; Caplan, Handgun Control: Constitutional or Unconstitutional ?, 10
N.C. Cent. L.J. 53 (1978); Caplan, Restoring the Balance: The Second Amendment Revisited, 5
Fordham Urban L.J. 31 (1976); Dowlut, The Current Relevancy of Keeping and Bearing Arms,
15 U. Balt. L. F. 32 (1984); Gardiner, To Preserve Liberty--A Look at the Right to Keep and
Bear Arms, 10 N. Ky. L. Rev. 63 (1982); Halbrook, The Jurisprudence of the Second and
Fourteenth Amendments, 4 Geo. Mason U.L. Rev. 1 (1981); Halbrook, Tort Liability for the
Manufacture, Sale, and Ownership of Handguns?, 6 Hamline L. Rev. 351, 372 (1983) (gun
ownership protected by second and fourteenth amendments); Halbrook, The Right to Bear Arms
in the First State Bills of Rights: Pennsylvania, North Carolina, Vermont, and Massachusetts, 10



Vt. L. Rev. 255 (1985); Hardy, The Second Amendment and the Historiography of the Bill of
Rights, 4 J. of L. & Pol. 1 (1987); Hardy & Stompoly, Of Arms and the Law, 51 Chi.-Kent L.
Rev. 62 (1974); Hays, The Right to Bear Arms, A Sudy in Judicial Misinterpretation, 2 Wm. &
Mary L. Rev. 381 (1960); Kates, Handgun Prohibition and the Original Meaning of the Second
Amendment, 82 Mich. L. Rev. 204 (1983); Levine & Saxe, The Second Amendment: The Right to
Bear Arms, 7 Hous. L. Rev. 1 (1969); Levinson, The Embarrassing Second Amendment, 99 Yae
L.J. 637 (1989); Lund, The Second Amendment, Political Liberty, and the Right to Self-
Preservation, 39 Ala. L. Rev. 103 (1987); McClure, Firearms and Federalism, 7 Idaho L. Rev.
197 (1970); Olds, The Second Amendment and the Right to Keep and Bear Arms, Mich. St. B.J,,
Oct., 1967, at 15; Shalhope, The Armed Citizen in the Early Republic, 49 Law & Contemp.
Probs. 125 (1986); Shalhope, The Ideological Origins of the Second Amendment, 69 J. Am. Hist.
599 (1982); Weiss, A Reply to Advocates of Gun Control Law, 52 J. Urb. L. 577 (1974);
Comment, The Right to Keep and Bear Arms; A Necessary Constitutional Guarantee or an
Outmoded Provision of The Bill of Rights?, 31 Alb. L. Rev. 74 (1967).

[168] See Statev. Kessler, 289 Or. 359, 614 P.2d 94 (1980). The law must be followed although
the court experiences no satisfaction with the result, for "thisis acourt of law and not a
theological institution." Oleff v. Hodapp, 129 Ohio St. 432, 438, 195 N.E. 838, 841 (1935).
Congress declared the second amendment protects individual rights. Firearms Owners' Protection
Act, Pub. L. No. 99-308, 100 Stat. 449 (1986).

[169] When the Prohibition Amendment was still in force, acommission, headed by Harvard
Law Dean Roscoe Pound, rejected suggestions to repeal it. William S. Kenyon opined that an
aternative to repeal was nullification. Wickersham Commission 133 (1931). He added:
"Nullification is an odious word in this republic and yet the Fifteenth and parts of the Fourteenth
Amendment to the Constitution have been nullified and such nullification accepted by the
people.” Id.

[170] Other rights suffer whenever a state's interests are perceived as more important than
individual rights. See, e.g., Skinner v. Railway Labor Execs. Assn, 109 S. Ct. 1402 (interim ed.
1989) (fourth amendment); National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384
(interim ed. 1989) (fourth amendment); Wasserstrom, The Incredible Shrinking Fourth
Amendment, 21 Am. Crim. L. Rev. 257 (1984); see also Korematsu v. United States, 323 U.S.
214 (1944) (equa protection based on race). Times have changed but the erosion of rights based
on emotion continues. The war on drugs has replaced the war with Japan. In both eras liberty has
suffered needlesdly.

[171] Theright to remain silent and have counsel present during a custodial interrogation has
been assailed: "In some unknown number of cases the Court's rule will return akiller, arapist or
other criminal to the streets and to the environment which produced him, to repeat his crime
whenever it pleases him." Mirandav. Arizona, 384 U.S. 436, 542 (1966) (White, J., dissenting).



