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TheRight to Keep and Bear
Arms. A Right to Self-Defense
Against Criminals and Despots

by
Robert Dowlut [*]

If men were angels, no government would be necessary. If angels were to govern
men, neither external nor internal controls on government would be necessary.

-- James Madison [1]

INTRODUCTION

A written constitution is areminder that governments can be unreasonable and unjust. By
guaranteeing that "[a] well regulated militia, being necessary to the security of afree State, the
right of the people to keep and bear arms, shall not be infringed," the Second Amendment to the
United States Constitution provides the citizens a means of protection against the unjust excesses
of government. [2] The Framers placed this guarantee in the Bill of Rights because they
considered the right to keep and bear arms peculiarly important and also uniquely vulnerableto
infringement. The Amendment's command protects individual s agai nst even popular conceptions
of the public good. In addition to this protection within the United States Constitution, [3] the
constitutions of forty-three states guarantee the right to keep and bear arms. [4] Despite the
constitutional authority for this right, legislators and judges have consistently attempted to
devalue it. Methods such as giving mideading labelsto select firearms like "assault weapons' [5]
or "Saturday Night Specials" [6] have been used to justify incremental disarmament. [7]

American jurisprudence has deliberately devalued the right to keep and bear arms by
disingenuously interpreting the right so as to effect agradual changein American culture. To this
end, for example, the Seventh Circuit has aready upheld a civilian handgun ban by dismissing
an historical analysis of the Constitution: "The debate surrounding the adoption of the Second
and Fourteenth Amendments. . . has no relevance on the resolution of the controversy before
us." [8] History teaches us the unfortunate lesson that cultural values supplant constitutional
rights whenever the cultural elite consider aright too burdensome to suit the needs of the
moment. The outlandish pronouncement in Dred Scott "that the Negro might justly and lawfully
be reduced to slavery for his benefit,” [9] the shameful court-approved internment of Japanese-



Americans during World War 11, [10] and the separate but equal doctrine that officially existed
until 1954 [11] are all examples of the evilsthat result when cultural values are given more
weight than constitutional rights. "Conceptually, the gun prohibition movement intends to:
discredit the Second Amendment of the Constitution in its applicability to individud citizens. . .;
weaken the concept and acceptability of self-defense. . . [and] change our traditions as they
relate to firearms." [12] Although a spokesman for the Centers for Disease Control admitted that
the gun control movement intended to "revolutionize" society's view of guns until they are
considered "dirty, deadly--and banned,” [13] the Constitution continues to prohibit any such
arms ban.

The Constitution does not define the term "arms." The Framers, however, intended the term to
extend to those arms that were commonly kept and carried by the people for traditional purposes,
such as self-defense, militia service, and killing game. [14] State courts have a so protected
weapons used for self-defense and in "civilized" warfare. [15] Accordingly, under the concepts
of self-defense and civilized warfare, the Second Amendment protects pistols and semiautomatic
firearms, despite their often misleading labels. [16] Weapons of mass destruction, on the other
hand, are not protected by the Constitution. [17]

This article contains three distinct but interrelated theses: (1) The historical evidence surrounding
the adoption of the Second Amendment indicates that it protects the right to self-defense, enables
the establishment of a broad-based militia, and serves as a deterrent against government
oppression; (2) the Framers of the Fourteenth Amendment intended the Second Amendment to
apply to the states, mostly due to their concern for protecting the right to self-defense, especialy
after the horrors of the Reconstruction South; and (3) an insincere interpretation of the Second
Amendment and its state equivalents has led to the militia movement and has eroded respect for
American government.

|. A BRIEF REVIEW: ADOPTION OF THE
SECOND AMENDMENT

British attitudes towards the right to keep and bear arms influenced the authors of the Bill of
Rights. Historian Joyce Lee Malcolm notes "[t] he right of individuals to be armed had become,
asthe[English] Bill of Rights had claimed it was, an ancient and indubitable right. It was this
heritage that Englishmen took with them to the American colonies and this heritage that
Americans fought to protect in 1775." [18] The British effort to disarm the inhabitants of Boston
(1,778 muskets, 973 bayonets, 634 pistols, and 38 blunderbusses were seized) was addressed in
the July 6, 1775, Declaration of the Causes and Necessity of Taking Up Arms by the Continental
Congress. [19] Such unhappy experiences with government efforts to disarm the people served
as an impetus to include aright to bear armsin state constitutions as well as in the Bill of Rights.

Many young states adopted aright to bear armsin their constitutions. [20] Pennsylvania's
Consgtitution, for example, guaranteed "[t]hat the people have aright to bear arms for the defence
of themselves and the state; and as standing armies in the time of peace are dangerous to liberty,
they ought not to be kept up; and that the military should be kept under strict subordination to
and governed by the civil power." [21] North Carolina's Constitution guaranteed "[t]hat the



people have aright to bear arms, for the defence of the State.. . . ." [22] The North Carolina
Supreme Court construed this right to mean that "[f]or any lawful purpose--either of business or
amusement--the citizen is at perfect liberty to carry his gun." [23] The court obviously felt that
assigning areason for aright to bear arms does not strictly limit that right's application to the
assigned reason.

State constitutions influenced the state conventions for the ratification of the United States
Constitution. A minority faction in the Pennsylvania convention was the first to make proposal's
for aBill of Rights. On December 13, 1787, they made fifteen proposals. The seventh proposal,
which ensured aright to bear arms, showed the influence of Pennsylvania's state constitution:

That the people have aright to bear arms for the defence of themselves and their
own State, or the United States, or for the purpose of killing game; and no law
shall be passed for disarming the people or any of them, unless for crimes
committed, or real danger of public injury from individuals; and as standing
armiesin the time of peace are dangerousto liberty, they ought not to be kept up;
and that the military shall be kept under strict subordination to and be governed
by the civil power. [24]

Although all fifteen proposals were defeated, forty-six to twenty-three, the United States
Constitution was finally approved with the understanding that a Bill of Rights would be adopted.
The fundamental ideas proposed by the Pennsylvania minority, and by a similar minority in
Massachusetts, eventually found their way into the Bill of Rights and became the First, Second,
Fourth, Fifth, Sixth, Eighth, and Tenth Amendments. [25]

Majoritiesin the state conventions finally started demanding a Bill of Rights. When the New
Hampshire convention gave the Constitution the ninth vote needed for its adoption, it proposed
that "Congress shall never disarm any citizen, unless such as are or have been in Actud
Rebellion." [26] Virginia's convention also deemed the right to keep and bear arms necessary to
its proposed Bill of Rights. [27] Virginians in the convention debates focused on the individual
nature of the right to arms, as opposed to just demanding that the states be allowed to have a
militia. There would be no need to command "[t]hat the people have aright to keep and bear
arms" if the Framers intended only to allow a state to have an armed force. Anti-Federalist
Patrick Henry asserted that "[t]he object is, that every man bearmed . . . . Every onewho is able
may have agun.” [28] Federalist Zachariah Johnson argued that "[t]he people are not to be
disarmed of their weapons. They areleft in full possession of them." [29] George Mason defined
for posterity the term militia: "1 ask, Who are the militia? They consist now of the whole people,
except afew public officers." [30]

Theright to bear arms was proposed in seven state ratifying conventions. New Y ork, New
Hampshire, and Virginiaratified the United States Constitution while expressing their
understanding that the people have aright to bear arms. [31] North Carolina and Rhode Island
refused to ratify the Constitution until individual rights, including the right to bear arms, were
recognized by amendments. [32] In Pennsylvania and Massachusetts, efforts to include various
rights (including the right to bear arms) as a condition of ratification were defeated, because



Federalists argued that a Bill of Rights was unnecessary when the powers of the national
government were so limited. [33]

Discourse regarding the right to bear arms was not limited to the state ratifying conventions. An
articlein the Federal Gazette & Philadel phia Evening Post explained the right to keep and bear
arms:

Ascivil rulers, not having their duty to the people duly before them, may attempt
to tyrannize, and as the military forces which must be occasionally raised to
defend our country, might pervert their power to the injury of their fellow
citizens, the people are confirmed by the next articlein their right to keep and
bear their private arms. [34]

This contemporaneous newspaper article demolishes claims that the Framers never intended to
guarantee the private ownership of arms. It is consistent with a January 29, 1788, newspaper
article, authored by James Madison under the name Publius, extolling the advantage of
protecting the right to bear arms, lauding a broad-based militia, and scorning governments that
do not trust people with arms:

Besides the advantage of being armed, which the Americans possess over the
people of almost every other nation, the existence of subordinate governments to
which the people are attached, and by which the militia officers are appointed,
forms a barrier against the enterprizes of ambition, more insurmountabl e than any
which asimple government of any form can admit of. Notwithstanding the
military establishments in the several kingdoms of Europe, which are carried as
far asthe public resources will bear, the governments are afraid to trust the
people with arms. [35]

Madison reveals several thingsin thiswriting. First, members of the military can be armed
without a congtitutional right to keep and bear arms, as "in the several kingdoms of Europe.”
Second, the militia should be broad-based and subject to some state control. Third, only despotic
governments are afraid to trust the people with arms. Thus, evidence shows that Madison, the
author of the Second Amendment, supported the private ownership of arms and distrusted
governments that did not protect their peoples' rightsto bear arms.

The constitutiona convention rejected proposals that did not guarantee aright to keep and bear
arms. A July 1789 proposed Bill of Rights, in Roger Sherman's handwriting, has been discovered
in James Madison's papers. [36] It mentions the militia, but omits any right of the people to keep
and bear arms:

The militia shall be under the government of the laws of the respective States,
when not in the actual Service of the united [sic] States, but such rules as may be
prescribed by Congress for their uniform organization & discipline shall be
observed in officering and training them, but military Service shall not be
required of personsreligiously scrupulous of bearing arms. [37]



The decision not to adopt Sherman's proposal indicates that the Framers felt that it was
inadequate.

Sherman'’s proposal also exempted from military service those persons with religious objections
to bearing arms. The Framers feared, however, that such an exclusion could be used as an excuse
to disarm the people: "[T]his clause would give an opportunity to the people in power to destroy
the Constitution itself. They can declare who are those religiously scrupulous, and prevent them
from bearing arms.” [38] Additionally, a motion in the Senate to insert "for the common

defence” after the words "bear arms" was defeated on September 9, 1789. [39] Self-defense was
considered a natural and common law right, and it was found in a number of state constitutions.
The Framerstook it for granted that the Second Amendment encompassed the right to keep and
bear arms for personal defense. Thus, the Ninth Circuit Court of Appeals has recently opined that
"[t]he Second Amendment embodies the right to defend oneself and one's home against physical
attack.” [40]

But the Framers were indeed aware of the dangers that the right to bear arms posed if such arms
landed in the hands of the wrong people. Pennsylvania's minority proposal on arms reserved the
explicit power to disarm people for "crimes committed” and where there was "real danger of
publicinjury fromindividuals." [41] Massachusetts's minority proposal on arms would have
restricted this right to "peaceable citizens." [42] New Hampshire's majority proposal on arms
reserved the explicit power to disarm those who "are or have been in actual rebellion.” [43]
Explicit police powers like these, however, were not adopted. The Framers probably felt that
such powers were unnecessary, because the constitutional right would not apply to well-accepted
prohibitions against criminal misconduct. [44]

The Second Amendment in itsfinal form guaranteed that "[a] well regulated militia, being
necessary to the security of afree State, the right of the people to keep and bear arms, shall not
beinfringed." Legidlative history demonstrates that the Framers certainly recognized the
importance of amilitiato the security of afree state, but that they also intended to guarantee the
individual right to keep and to bear arms, refusing to adopt proposals that omitted or limited an
individual guarantee. Reflecting on the Second Amendment inits final form, historian Joyce Lee
Malcolm concludes that:

The Second Amendment was meant to accomplish two distinct goal's, each
perceived as crucia to the maintenance of liberty. First, it was meant to guarantee
the individua's right to have arms for self-defense.. . . . The second and related
objective concerned the militia, and it is the coupling of these two objectives that
has caused the most confusion. The customary American militia necessitated an
armed public .. . . . The clause concerning the militia was not intended to limit
ownership of arms to militiamembers, or [to] return control of the militiato the
states, but rather to express the preference for amilitiaover a standing army. [45]

Thus, Congress still retained the powers to raise and support an army, mobilize the militiato
execute the laws of the Union, suppress insurrections, and repel invasions. In addition, Congress
retained the right to govern such part of the militia as may be employed in the service of the
United States, but states retained the power to appoint officers. [46] However, the Constitution



forbade states from keeping troops without congressional consent. [47] The military became
subordinate to civilian rule by appointment of the President, who is acivilian, to commander-in-
chief of the armed forces and state militias when called into the actual service of the United
States. [48] The emphasis that other parts of the Constitution place on states' rights regarding
military matters clarifies the value and meaning of the Second Amendment as a protection of
individual rights.

Also of constitutional significanceis the first reported opinion interpreting the Second
Amendment. In this case, the Georgia Supreme Court considered the right to bear arms so
fundamental that, despite the absence of a guaranteed right to bear arms in Georgias
constitution, the court extended the Second Amendment to the state. The court used the
following reasoning to void a statute forbidding the sale, keeping, or having about the person a
pistol, "save such pistols as are known and used as horseman'’s pistols":

It istrue, that these adjudications are all made on clauses in the State
Consgtitutions; but these instruments confer no new rights on the people which did
not belong to them before. . . . The language of the Second Amendment is broad
enough to embrace both Federal and State Governments nor is there anything in
itstermswhich restrictsits meaning . . . . [D]oes it follow that because the people
refused to del egate to the general government the power to take from them the
right to keep and bear arms, that they designed to rest it in the State governments?
Isthisaright reserved to the States or to themselves? Isit not an unalienable
right, which lies at the bottom of every free government? We do not believe that,
because the people withheld this arbitrary power of disfranchisement from
Congress, they ever intended to confer it on the loca legidatures. . . . Theright of
the whole people, old and young, men, women and boys, and not militiaonly, to
keep and bear arms of every description, and not such merely as are used by the
militia, shall not be infringed, curtailed, or broken in upon, in the smallest degree;
and dl thisfor the important end to be attained: the rearing up and qualifying a
well-regulated militia, so vitally necessary to the security of free State. [49]

Although this decision contravened the United States Supreme Court's holding that the Bill of
Rights restrains only the national government, [50] many agreed with the Georgia Supreme
Court's position. This view would ultimately prevail in the language and logic of the Fourteenth
Amendment. [51]

The Framers were concerned that "in England, the authority of the Parliament runs without
limits, and rises above control.” [52] Because Americans developed a system of government in
which the Constitution is supreme, the concerted effort to nullify an explicit constitutional right,
and to disarm the people incrementally, cannot be justified. [53] Whether the pendulum of public
opinion swingsin favor of protecting or banning firearms, the Constitution guarantees the right
to keep and bear arms.



II. THE SECOND AMENDMENT IN PRACTICE:
THE SOUTH IN THE RECONSTRUCTION
ERA

The conditionsin the Reconstruction South demonstrated the horrors that can go unchecked
when there is no right to keep and bear arms. Because neither the state nor the police owe a duty
to protect the individual [54] (i.e., "thereis no constitutional right to be protected by the state
against being murdered by criminals or madmen” [55]), "[t]he right to defend oneself from a
deadly attack isfundamental." [56] Because this right cannot be effectively exercised with bare
hands, the right to keep and bear armsis the only efficient way to secure the fundamental right of
self-defense. Blacks and Union sympathizers |earned these principles the hard way during
Reconstruction.

The Ku Klux Klan became amajor catalyst for the adoption of the Fourteenth Amendment, and
its activities explain Congress' desire to guarantee the right to keep and bear arms for self-
defense. The Ku Klux Klan was founded during Reconstruction to establish aracist white
government. Its members committed awave of murders and assaults against blacks and Union
sympathizers, who had little official redress since the Ku Klux Klan aso controlled law
enforcement and local courts. [57] Occasionally, governors used their state guards under color of
law to carry out "Klan tactics." [58] A case where more than one hundred Klansmen were jointly
indicted on charges including murder and violation of First and Second Amendment rights
exemplifies the extent of the breakdown in social and legal order. [59]

Resistance to Reconstruction aso took the form of racist legislation. Blacks suffered deprivation
of constitutional rights after enactment of the Black Codes, which continued to treat freedmen as
less than full citizens by infringing on fundamental rights like the right to keep and bear arms.
[60] The Black Codes' roots included the United States Supreme Court's Dred Scott decision, in
which the court refused to treat blacks as citizens because such treatment "would give them the
full liberty of speech in public and in private upon all subjects upon which its own citizens might
speak; to hold public meetings upon political affairs, and to keep and carry arms wherever they
went." [61] The Court listed these rights as privileges and immunities. Asaresult, Dred Scott
teaches that barring a person from enjoying the right to keep and bear arms is an incident and
badge of slavery, and that the right to armsis a privilege and immunity of citizenship. On the
other hand, citizens have aright to keep and bear arms because "[aln armed populace . . . isthe
best means of defending the state, sensitizing the government to the rights of the people,
preserving civil order and the natura right of self-defense, and cultivating the moral character
essential to self-government.” [62] The right to keep and bear armsis thus a badge and incident
of citizenship. [63] The refusal of state authorities in the former Confederate States to recognize
and enforce constitutional rights, including the right to keep and bear arms, prompted the
enactment of civil rights legislation, and the ratification of the Thirteenth, Fourteenth, and
Fifteenth Amendments. [64]

Tragically, the horrors of Reconstruction have been mirrored on alarger scale el sewhere, most
recently in Rwanda and Bosnia. "[G]enocide has cost the lives of more innocents this century
than al the soldiers killed on all sidesin all the world's warsin the same period. . . ." [65]



Genocide "has overtaken countries both rich and poor, urbane and agrarian. Most of the people
who were murdered by their own governmentsin this century would undoubtedly have said,
before the fact, that their becoming the victims of any such wholesale mass-atrocities was a
simply unthinkable eventuality.” [66]

Victims of genocide cannot expect other nations to come promptly to the rescue. A panel of
fifty-two international experts concluded that the international community failed to respond to
what was clearly a genocidal massacre in Rwanda that claimed at least 500,000 lives. [67] In
Bosnia, an inept United Nations force was unable to prevent "among the worst atrocities
committed on European soil since World War 11." [68] Given the helpless position of these
peoples, weapon control laws have been called "gateways to victim oppression and genocide.”
[69] It matterslittleif the people could eventually be defeated by an oppressive government,
because history teaches that "armed citizens continue to give pause to far better armed
governments even in the age of nuclear weapons and intercontinental missiles.” [70] Afghanistan
isamodern reminder that atotalitarian nuclear power cannot always prevail against people who
lack nuclear weapons, armor, or air power. Modern day civil wars demonstrate that an armed
people can deter government oppression and successfully defend themsel ves.

1. THE RIGHT TO KEEP AND BEAR ARMS:
AN ESSENTIAL ELEMENT OF CITIZENSHIP

The Fourteenth Amendment was the Reconstruction remedy by which al persons would be
guaranteed the rights of citizenship. As stated earlier, one purpose of the amendment was to
empower people who were rendered powerless by the Dred Scott decision. [71] Unlike the
concise Thirteenth and Fifteenth Amendments, which, respectively, abolished slavery and
guaranteed the right to vote, the Fourteenth Amendment is expansive, mandating privileges and
immunities, due process of law, and equal protection for citizens. [72]

The Framers intended the Fourteenth Amendment to protect the right to keep and bear arms from
state abridgment. [73] Senator Jacob Howard, providing a detailed analysis of section one of the
Fourteenth Amendment, concluded that it protected the right to keep and bear arms:

To these privileges and immunities, whatever they may be "for they are not and
cannot be fully defined in their entire extent and precise nature” to these should be
added the personal rights guarantied and secured by the first eight amendments of
the Constitution . . . [including] the right to keep and bear arms. . . The great
object of the first section of thisamendment is, therefore, to restrain the power of
the States and compel them at all times to respect these great fundamental
guarantees. [74]

Theright to keep and bear arms for personal security was also included in "An Act to Continue
in Force and to Amend 'An Act to Establish aBureau for the Relief of Freedmen and Refugees,’
and for other Purposes,” commonly called the Freedmen's Bureau Act, which was enacted after
Congress overrode a veto by President Andrew Johnson. The act provided that "therightto . . .
have full and equal benefit of all laws. . . including the constitutional right to bear arms, shall be



secured to and enjoyed by all citizens of such State or district without respect to race or color, or
previous condition of slavery." [75]

The Framers of the Fourteenth Amendment intended the Second Amendment to apply to the
states, and their main concern was the right to self-defense. [76] Neverthel ess, some courts till
restrain the full force of the Second Amendment by interpreting it as simply alowing a state to
have amilitia, or by denying that the term "peopl€e" includes individuals, or by insisting that the
Fourteenth Amendment does not extend the right to keep and bear arms to the states.
Unfortunately, courtsin this position often incorrectly dismiss the overwhelming evidence to the
contrary as mere fodder for law review articles. [77]

As noted earlier, the most troubling aspects of judicial devaluation of the Second Amendment
are disingenuous interpretations that gradually change our culture. For generations, the attitudes
and behavior of law enforcement officials, legislators, and judges have frustrated the intent of the
Reconstruction amendments and legislation. [ 78] Judicial minds have systematically rejected
arguments that clashed with their ideologies. [79] Consequently, the forum of last resort has not
checked the excesses of the executive and legidlative branches. Fortunately, the judiciary
eventually started to fulfill its obligation to uphold the supremacy of the Constitution.
Accordingly, we no longer live under the tortured separate but equal interpretation of the
Fourteenth Amendment's equal protection guarantee. Nevertheless, the application of the
Fourteenth Amendment, as analyzed in detail by Senator Jacob Howard, has not yet been fully
realized.

Application of the Second Amendment to the states through the Fourteenth Amendment would
protect the civil right of millions of citizens to keep and bear arms and would undermine the
concerted effort to stigmatize them and their rights. As of 1990, there are 200 million gunsin this
nation, and about half of all households admit to having a gun. [80] Those who claim that the
average gun owner should be treated with distrust and disarmed are clearly biased, and they are
easily refuted by respected academics.

It perhaps goes without saying that the 'average’ gun owner and the 'average’
criminal are worlds apart in background, social outlooks, and economic
circumstances. The ideathat common, ordinary citizens are somehow transformed
into potential perpetrators of criminally violent acts once they have acquired a
firearm seems farfetched, most of al since there is substantial evidence that the
typical gun owner is affluent, Protestant, and middle-class. [81]

Indeed, those who argue that a significant share of serious violenceis perpetrated by previously
nonviolent "average Joes" are clinging to a myth. [82] Nevertheless, nearly all of the gun control
measures offered by gun prohibition groups "are founded on the belief that America's law-
abiding gun owners are the source of the problem.” [83] This erroneous belief promotes unjust
and tragic outcomes, because "measures that effectively reduce gun availability among the
noncriminal majority also would reduce DGUs [defensive gun uses] that otherwise would have
saved lives, prevented injuries, thwarted rape attempts, driven off burglars, and hel ped victims
retain their property.” [84] Foes of the right to keep and bear arms view self-defense as morally
wrong and gun ownership as an uncivilized usurpation of an exclusive state function. [85] But



restricting arms to the military and police eviscerates the principle that power should flow from
the people to government, and turns the government into a master rather than a servant. Those
opposed to the Second Amendment have been charged with "project[ing] an elitist myopiathat
may well reflect their own safe and privileged position in society.” [86] It should be
discomforting to this elite group that gun control stems from racist roots, [87] and that it
undermines feminism by "send[ing] women the message that they should not use force to defend
themselves." [88]

The United States Supreme Court has been criticized for refusing to accept cases involving the
possible incorporation of the Second Amendment through the Fourteenth Amendment. [89]
Three cases from the last century hold that the Second Amendment serves as a shield against
only federal action. [90] One of those cases, United States v. Cruikshank, involved federal
convictions growing out of the Colfax Massacre in Louisiana, in which the Ku Klux Klan killed
over one hundred blacks. The federal indictments charged denia of federa rights to peaceably
assemble and to bear arms. The Supreme Court ruled for the Ku Klux Klan, holding that no
federal rights were violated since private citizens rather than the federal government were
accused of the violations. [91] This case, however, predates the first Supreme Court opinion
applying a guarantee in the Bill of Rights to the states through the Fourteenth Amendment. [92]
Eventually, the Supreme Court probably will apply the Second Amendment to the states through
the Fourteenth Amendment, resting on a solid historical basis and compelling arguments made
by academics. [93] Thisisnot judicial activism. It isjudicial responsibility, for courts act asthe
bulwark of our liberties.

V. THE RISE OF THE MILITIA MOVEMENT

Title 10 of the U.S. Code, section 311, defines the unorganized militia as able-bodied males
between seventeen and forty-five and makes a distinction between the National Guard and the
militia. Numerous state statutes recognize the unorganized militiaand define it as essentialy the
entire able-bodied population. [94] Many state constitutions also define the militia broadly, using
terms such as "all able-bodied persons residing in the State” [95] or "all persons over the age of
seventeen." [96] Courts also recognize that the militiamay consist of more than the National
Guard, and that two classes of the militia, organized militia and the reserve, exist. [97] The
unorganized militiawas called for duty during World War Il because the National Guard was
federalized and sent overseas. This left many states poorly defended, especialy along the coasts.
In response to these security needs, a number of governors called upon the citizenry at large, who
were members of the unorganized militia under state law and state constitutions, to servein the
militia. For example, in Maryland these militiamen were called the Maryland Minute Men. They
were expected to bring their own firearms, to train, and to perform various security duties, such
as patrolling the coast and guarding bridges. [98] At atime when Nazi submarines were sinking
shipsin the Atlantic and landing saboteurs on American soil, and Americans were fighting the
Japanese on Alaska's Aleutian Islands, the militia provided much needed security. [99]

The Supreme Court has heard a Second Amendment challenge to federal legislation only once
this century, in 1939. In United Satesv. Miller, the Court reversed the district court's decision
sustaining a demurrer and quashing an indictment on Second Amendment grounds:



In the absence of any evidence tending to show that possession or use of a
"shotgun having abarrel of less than eighteen inchesin length” at thistime has
some reasonabl e relationship to the preservation or efficiency of awell regulated
militia, we cannot say that the Second Amendment guarantees the right to keep
and bear such an instrument. Certainly it is not within judicial notice that this
weapon is any part of the ordinary military equipment or that its use could
contribute to the common defense. [100]

Although it appears asiif interpretation of the Second Amendment was simple and obvious to the
Court, the Court considered only the government's representations and arguments because the
defendants did not appear and were not represented. Nonetheless, the Court did not find that the
right to arms was a collective right, or that it belonged only to the militia or the National Guard.
Furthermore, in remanding the case, the Supreme Court did not suggest that the district court
inquire as to the defendants' membership in the militia or the National Guard.

Miller has been described as protecting a private right to keep arms "usually employed in
civilized warfare." [101] Miller leaves unanswered just how far this test for arms may be
extended. One commentator predicts that the Supreme Court will abandon Miller's military
application test for arms and adopt a balancing test. [102] At a minimum, the Second
Amendment should protect the modern rifle, shotgun, pistol, and edged weapons because militia
statutes from the time of the adoption of the Bill of Rights |abeled these weapons as arms. [103]

Lower courts have strayed so far from the original holding in Miller that they have been accused
of being "intellectually dishonest.” [104] The Supreme Court's refusal to hear a Second
Amendment challenge since 1939 has allowed lower courts to notify the American people that
courts will not protect their right to keep and bear arms. For example, the courts have devalued
legal reasoning by ruling that the term "peopl€” does not include individuals and instead only
protects a collective right. Courts have also read only the precatory language in the amendment,
ignoring the amendment's command that "the right of the people to keep and bear arms shall not
beinfringed," to pronounce that the amendment only gives the state aright to have a National
Guard. [105]

The collective right argument supplants Supreme Court decisions that hold that the term
"people,” as used throughout the Bill of Rights, appliesto individuals. [106] The collective right
argument also ignores Supreme Court decisions that include the Second Amendment in the
catalog of individua rights. [107] Furthermore, arecent Supreme Court decision significantly
undermines the argument that the right belongs only to the National Guard. In Perpich v.
Department of Defense, the governor of Minnesotalost a challengeto afedera law requiring the
Minnesota National Guard to train in Central America. The Supreme Court ruled that the federal
government has plenary power over a state's National Guard, without mentioning the Second
Amendment even once. [108] Such an omission implicitly signals that the Second Amendment is
not a source of state power over its militiaor National Guard. [109]

Neverthel ess, the lower courts persist in ignoring the high court's signals. [110] On the basis of
their decisions, it is reasonable to conclude that many judges have a constitutionally unsound
ideological opposition to a person's right to keep and bear arms. Reported cases in which some



judges demonstrate whol ehearted support for gun prohibition groups buttress this conclusion.
[111] Any concealed bias upon which ajudge may act is unacceptable and works to undermine
the constitutional legal system that generations of Americans have fought to protect.

Gun prohibitionists often point out that some police organizations support them. Support from
the police is a flawed measure of the constitutionality of legislation, since historically the police
have opposed any extension of constitutional rights to individuals under their control. Law
enforcement groups denounced Miranda v. Arizona [112] because it "puts another handcuff on
the police” [113] and resultsin the "diminishing of law and order.” [114] Chicago's police
superintendent called for the suspension of constitutional rights to fight crime because "his visit
to China underscored what he gaw] as constitutional obstructions to police work.” [115]

Newspapers publicize criminal misconduct by some policemen, including "concocting bogus
arrest and search warrants." [116] Recently, asenior F.B.I. official pleaded guilty to obstruction
of justice for destroying evidence favorable to the defense in the Ruby Ridge siege, involving a
white separatist, [117] and aformer Los Angeles police detective pleaded no contest to a perjury
charge stemming from the O. J. Simpson trial. [118] Furthermore, some members of law
enforcement routinely view civilians, especially members of minority groups, as suspects rather
than citizens. Appearances of impropriety, such as attendance at the "Good OI' Boy Roundup,”
[119] do not promote a healthy image of law enforcement. This behavior explains why a 1995
poll disclosed that respect for federa law enforcement had declined somewhat in forty-three
percent of asample of 1,581 people; seventeen percent of the respondents stated that their
respect had declined greatly. [120]

In another 1995 poll, fifty-five percent of registered voters surveyed responded that they thought
"the federal government has become so large and powerful that it poses athreat to the rights and
freedoms of ordinary citizens." [121] The poll did not explore the reasons behind such opinions,
but it is reasonable to attribute at least some of the responses to the perception that the
government, and all its branches, is unjust. Courts are supposed to protect rights and freedoms. A
federal court system that iswilling to ignore an explicit guarantee in the Bill of Rightswill be
viewed as unjust.

Such injustice also spawns bigotry toward gun owners, who are condemned not for what they do
but for what they own. [122] U. S. District Court Judge Charles L. Brieant has recognized this
bias: "Sinceit is not disputed that these handguns are .. . . personal property, there is no way for
the state to get them away . . . without compensation, in light of the Fourteenth Amendment of
the United States Constitution. Guns may not be politically correct property, but they remain
property.” [123] Polls show that up to eighty-seven percent of people believe they have a
constitutional right to own afirearm. [124] Hence, a sizable segment of the population feels
victimized by bigotry, political correctness, and federal courts who give their Second
Amendment rights no respect. But, as one commentator has aptly noted:

The lengths to which the political establishment has gone to deny that this
enumerated right is fundamental and that it applies to the states via the Fourteenth
Amendment, suggests to millions of reasonable law-abiding citizens that the
Constitution is being willfully interpreted in a politically partisan way by those



who disagree with the merits of the Second Amendment. At a minimum, it is hard
to dismiss the frustration of such persons as unreasonable or irrational. [125]

Thisfrustration has led to arevolt at the polls and provided Republicans with control of the
104th Congress. President Clinton admitted that as many as thirty-two incumbent House
members who supported gun control lost their seatsin the 1994 election. [126] Expressions of
frustration have not been confined to elections; they are also partially responsible for the recent
militia movement. Court decisions attempting to nullify the Second Amendment by claiming it
only applies to the militia have legitimized this phenomena. [127] Thisis an example of the law
of unintended consequences.

Understanding of the militia movement, which has been called the "neomilitia movement,” [128]
is limited because "[m]uch of what Americans know about militias is based on uncritical media
repetition of statements from activists who demonstrate that the militia movement does not have
amonopoly on paranoia and misinformation." [129] Contrary to stereotypes, African-Americans,
Jaws, Latinos, and women are members of militiagroups. [130] Furthermore, some militia
groups have denied membership to persons associated with more traditional hate group activities.
[131] Inlight of these facts, the militia movement cannot be so easily dismissed as a group of
irrational white males upset by America's growing multiculturalism. Such adismissal does not
explain away all of the movement's grievances.

Taking the predominant interpretation of the Second Amendment to itslogical conclusion, some
Americans have organized into militia groups. Militia movement members often believe that
membership in amilitiais necessary to protect their right to keep and bear arms. [132] Their
status as members of the unorganized militia generally rests on federal and state militia statutes,
state constitutional provisions on the militia, and American legal precedents.

Commentators who recognize that the Second Amendment guarantees an individual right to keep
and bear arms often argue that self-formed militia groups are not the militia contemplated by the
Second Amendment. They argue that the militia language in the Second Amendment neither
expands nor contracts the right to arms. They also note that in forming these groups, members
have not followed the state-created structure for the militias training and use because the
governor, who is the militia's commander-in-chief, has not called for their formation, and
because the militias are not the product of a great magjority acting by consensus as a course of last
resort. [133] Under such arubric, a state militiawould not be formed as long as the mgority of
the people decides that "the existing structure of the government provides for peaceful and
orderly change." [134]

A generation ago, during the Watergate crisis, Americans approached this level of doubt in the
political system. Citizens feared that the President might overstep his legitimate powers and
direct the army to prevent Congress from meeting to impeach him, or to block the courts from
enjoining hisillegal acts, or even to thwart a new federa election in 1976. Respected New York
Times columnist Tom Wicker considered these i ssues and recognized that |egitimate force could
prevent these disastrous outcomes: "Even had he or some other President taken over Washington
with tanks and machine guns, opposition might swiftly have been rallied around powerful state
governors." [135] The National Guard could not restrain a President acting beyond his authority



because the National Guard is"afederally funded and controlled force with a (very) thin facade
of state control.” [136] An armed populace, serving as another check and balance, provides
meaningful deterrence. In considering the possible illegitimate excesses of our government, it is
important that "[t]he Second Amendment recogni zes the same redlity as Mao Zedung's statement
'Political power grows out of the barrel of agun.' The underlying objective of the Framers,
however, was precisely the opposite of Mao's; the Framers wanted ultimate power to belong to
the people and not the government.” [137]

Long before any controversy surrounding the present militia movement existed, Judge Thomas
Cooley explained the relationship between the precatory language of the Second Amendment
(stating that awell regulated militiais necessary to the security of afree state) and the
amendment's guarantee (that the right of the people to keep and bear arms shall not be infringed):

It may be supposed from the phraseology of this provision that the right to keep
and bear arms was only guaranteed to the militia; but this would be an
interpretation not warranted by the intent. The militia, as has been elsewhere
explained, consists of those persons who, under the law, are liable to the
performance of military duty, and are officered and enrolled for service when
called upon. But the law may make provision for the enrolment [sic] of al who
arefit to perform military duty, or of asmall number only, or it may wholly omit
to make any provision at al; and if the right were limited to those enrolled, the
purpose of this guaranty might be defeated altogether by the action or neglect to
act of the government it was meant to hold in check. The meaning of the
provision undoubtedly is, that the people, from whom the militiamust be taken,
shall have the right to keep and bear arms, and they need no permission or
regulation of law for the purpose. But this enables the government to have awell
regulated militia; for to bear arms implies something more than the mere keeping;
it impliesthe learning to handle and use them in away that makes those who keep
them ready for their efficient use; in other words, it implies the right to meet for
voluntary discipline in arms, observing in doing so the laws of public order. [138]

The present militiamovement is probably temporary. It may disappear or shrink significantly as
soon as federal courts stop devaluing the Second Amendment and start interpreting it asits
Framers intended. On the other hand, the movement may be a sign of the larger problem of
Americans declining confidence in government, which is a more serious concern. A more
sincere interpretation of the Second Amendment could represent a significant advancein
restoring the people's faith in government.

State courts have provided reason for cautious optimism. Some have held that the right to
possess afirearm isacivil right. [139] Some courts have aso interpreted the right to keep arms
liberally, so that it includes the purchase of arms and ammunition. [140] State courts have voided
restrictive laws that infringe on the right to bear arms on at |east twenty-one reported occasions,
[141] and some courts have even been sensitive to the right to arms when construing tort law.
[142] Thesejudicia decisions not only preserve judicial integrity through their genuine
interpretation of the right to keep and bear arms, but they also calm fears of illegitimate



government action against individuals. Furthermore, state court decisions will likely influence
the Supreme Court, when it finally accepts a Second Amendment case for review. [143]

V. CONCLUSION

Theright to keep and bear armsis as old as this country. It was first guaranteed by state
constitutions, then by the Second Amendment, and subsequently reaffirmed by the Fourteenth
Amendment. It is as sacred as tria by jury and freedom of speech and press. It isa part of our
nation's heritage. Disastrous periods of our history, such as the mistreatment of Blacks during
Reconstruction, were facilitated by denying the victims their right to bear arms. At the same tine,
crisesin the United States have not risen to the same scale as those in places such as Bosnia and
Rwanda, perhapsin part due to our right to bear arms, even in its judicially-weakened form.

Gun prohibitionists have not restricted themselves to ad hominem attacks, [144] but have
introduced legislation to repeal the Second Amendment. [145] Unlike judicial nullification,
repeal isat least part of the legitimate political process. In the meantime, courts have an
obligation to uphold the Second Amendment and ensure that it continues to protect citizens from
their government. When they fail to fulfill these duties, they provide emotional ammunition to
the potentially dangerous militia movement and ignore the clear intention of the Second
Amendment's Framers. A more sincere interpretation of the Second Amendment will prevent
historical inaccuracies from marring our Constitution and will protect our nation's future.
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