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WHAT STATE CONSTITUTIONS
TEACH ABOUT THE SECOND
AMENDMENT

by David B. Kope!*

. INTRODUCTION

It is well-settled that state constitutions can serve as an aid to interpreting the federa Bill
of Rights.’Regarding the Second Amendment, state constitutions are especially helpful. First,
right to arms provisions are contained in forty-four state constitutions.® Few parts of the Bill of
Rights have as many state ana ogues as does the Second Amendment.* Second, the state language
has been written or amended from 1776 until the present,® so we can see how arms rights have or
have not changed in a wide variety of American linguistic communities. Third, state arms
guarantees have been created or amended by specia conventions, by state legidatures, and by
initiative and referenda. Thus, we can see how arms rights language is created by both elite and

non-elite types of lawmakers.

A great dea of ink has been spilled trying to discern the intent of the authors of the
Second Amendment. If we simply look at how the same words in the Second Amendment have

been used in state congtitutions, we find that these words have had a stable, consistent meaning



throughout American history. From 1776 until the present, the words have guaranteed a right of

individuals to own and carry guns.

At least regarding gun rights, modern Americans speak the same language as the
founders. Since 1963, the people of Alaska, Connecticut, Delaware, Florida, Georgia, 1daho,
Illinois, Louisiana, Maine, Michigan, Montana, Nebraska, Nevada, New Hampshire, New
Mexico, North Carolina, Utah, Virginia, West Virginia, and Wisconsin have chosen, either
through their legislature or through a direct vote, to add aright to armsto their state constitution,
to re-adopt the right to arms, or to strengthen an existing right. In every state where the people
have had the opportunity to vote directly, they have voted for the right to arms by overwhelming

margins.

In this article, | examine each of the state constitutions that contain an arms rights
guarantee. For each state, | detail how the state arms right has been interpreted and what
implications about the Second Amendment may be drawn from the language of the state

provision.

Throughout the analysis, several key questions recur:

e  When the Second Amendment was written and adopted, was the language chosen
already familiar as guaranteeing and individual’s right to keep and bear arms, or
was the language familiar as protecting the power of states over their own
militias?

e Is the phrase “bear arms’ a term of art referring exclusively to bearing arms
while in militia service, or is the phrase used in its more ordinary sense to
encompass bearing arms for a variety of purposes, such as personal or family

defense or sporting purposes?



o When states adopted the Second Amendment verbatim in their own state
constitutions, what did this particular language do?

o What is the effect when concerns about standing armies are expressed
contemporaneoudly or even in the same sentence as arms rights language?

e What is the implication when states create explicit exceptions to the right to
arms, such as excepting the concealed carrying of weapons, or excepting large
assemblies of armed men, or reserving the power to create certain types of gun

laws?

|. STATE CONSTITUTIONS CONTEMPORANEOUS

WITH THE SECOND AMENDMENT

The Second Amendment to the United States Constitution was written in 1789 and sent
by Congress to the States for ratification.® Ratification was achieved in 1791.” Four state
constitutions from the very early Republic -- Pennsylvania, Vermont, North Carolina and
Kentucky -- provide important evidence about the meaning of the right to arms in the period

surrounding the adoption of the Second Amendment.

Pennsylvania: The present-day Pennsylvania Congtitution, using language adopted in 1790,
declares: “The right of the citizens to bear arms in defence of themselves and the State shall not

be questioned.”®

Pennsylvania’'s first congtitution, adopted in 1776, stated in its Declaration of Rights:
“That the people have a right to bear arms for the defence of themselves and the state; and as
standing armies in the time of peace are dangerous to liberty, they ought not to be kept up; And

that the military should be kept under strict subordination, to, and governed by, the civil power.”®



It is sometimes claimed that the phrase “bear arms’ in the Second Amendment is a term
of art referring only to bearing arms while serving in a militia’® Both in 1790 and 1776, the
drafters in Pennsylvania used the language “bear arms in the [or 'for] defence of themselves and
the state.”** This language has always been interpreted by Pennsylvania courts to protect the right
of all Pennsylvanians, not just militiamen, to possess firearms.”? The Pennsylvania language

suggests that “bear arms’ is not aterm of art which means only militia usage and nothing el se.

A recent opinion by Justice Ruth Bader Ginsburg suggests that “bear arms’ continues to
encompass carrying guns for diverse purposes.”* Analyzing the statutory phrase “carries a

firearm,” she wrote;

Surely a most familiar meaning is, as the Constitution's Second Amendment (*keep and
bear Arms’) and Black's Law Dictionary indicate, “wear, bear, or carry...upon the person
or in the clothing or in a pocket, for the purpose...of being armed and ready for offensive

or defense action in case of a conflict with another person.”**

Vermont: Adopted in 1777, the Vermont Constitution closely tracks the Pennsylvania
Constitution.™ It states “That the people have a right to bear arms for the defence of themselves
and the State -- and as standing armies in time of peace are dangerous to liberty, they ought not to
be kept up; and that the military should be kept under strict subordination to and governed by the
civil power.” 0
Vermont, like Pennsylvania, contributed part of this language to the federal Second Amendment,
evidencing the state’s interpretation that recognition of the people’s right to bear arms was a
recognition of an individual right. Vermont courts have been especially strict in protecting
individual arms rights when interpreting the state constitution. For example, an 1892 decision

declared that the government could not require licenses for the carrying of concea ed weapons.*’

One of the most important elements of Vermont's right to arms language is the



juxtaposition of a right to bear arms with a denunciation of standing armies. The fact that
Vermont's right to bear arms has been interpreted as individua shows that concern about standing

armies does not negate the guarantee of a fundamental personal right to arms.

North Carolina: Like Pennsylvania, North Carolina adopted an arms right in 1776.*® The North
Carolina Bill of Rights reads in part, “[t]hat the people have a right to bear arms, for the defence
of the State; and, as standing armies, in time of peace, are dangerous to liberty, they ought not to
be kept up; and that the military should be kept under strict subordination to, and governed by,

the civil power.”*

The 1776 adoption of the phrase “the people have a right to bear arms’ precedes James
Madison's derivative use of a substantialy similar phrase when he wrote the Second Amendment
in 1789.% The 1776 North Carolina Constitution declares the right is “for the defence of the
State,” but delineates no other purpose.®* This “right to bear arms’ language is included in the
same sentence as denunciations of and restrictions on standing armies. This language would be
expected to lend strong support to arguments that the Second Amendment was intended
exclusively to promote state militias so as to reduce the power of the federal standing army?® and
that the only purpose of the Second Amendment is collective defense, not individual arms

possession for personal defense.?

However, the North Carolina Constitution has always been, without dissent, construed to
guarantee aright of ordinary citizens to carry weapons for personal protection.?* The language of
the state constitution, unlike the Second Amendment, explicitly denounces and controls standing
armies and specifies only one purpose for the right to bear arms: “the defence of the state”® A
fortiori, the 1776 North Carolina Constitution would protect, a most, people in active militia
service, but in 1843, the North Carolina Supreme Court explained that “[f]or any lawful purpose -

- either of business or amusement -- the citizen is at perfect liberty to carry his gun.”*



In 1868, after the Civil War, North Carolina recreated its state constitution, adopting
language which directly copied the federal Second Amendment.”” The same constitutional clause
also denounced standing armies. “A well-regulated militia being necessary to the security of a
free State, the right of the people to keep and bear arms shall not be infringed; and, as standing
armies, in time of peace, are dangerous to liberty, they ought not to be kept up, and the military

should be kept under strict subordination to, and governed by, the civil power.”?®

Again, if the federal Second Amendment is only about controlling standing armies, then
the 1868 North Carolina arms right should, a fortiori, only be about controlling standing armies,
since standing army language appears in the very same sentence as the arms right. Yet the North

Carolina provision has always been construed as protecting an individual right.”

The individua nature of the 1868 North Carolina guarantee, mimicking the Second
Amendment, was underscored by an 1875 amendment: “Nothing herein contained shall justify
the practice of carrying concealed weapons, or prevent the Legislature from enacting pena
statutes against said practice.”® If the North Carolina arms right were only about controlling
standing armies, or only about affirming the state militia, it would make no sense for North
Carolina to carve out an exception in order to allow the legislature to ban or restrict the carrying
of concealed weapons. The concealed weapons control is aimed at individuals, not at active
militiamen, who can simply be ordered to carry their guns in the manner their commanding
officers insist. Again, the North Carolina constitution has always been interpreted to protect an

individual right to arms.**

Therefore, from the North Carolina Constitution, we see:

e Concerns about standing armies do not negate the individual nature of the arms

right.



o A reference to "the defence of the state" does not negate the individual nature of
the armsright.

e The creation of an exception to alow restrictions on concealed carry underscores
the nature of the arms right.

e The exact wording of the Second Amendment is interpreted as recognizing an

individual right in North Carolina state courts.

These themes will be continually supported by examination of other state congtitutions.

Kentucky: The 1792 Kentucky constitution was nearly contemporaneous with the Second
Amendment, which was ratified in 1791.% Kentucky declared: “That the right of the citizens to

bear arms in defence of themselves and the State, shall not be questioned.”*

The year after the Second Amendment became the law of the land, Kentucky's
constitutional drafters used the phrase “bear arms’ to include bearing arms for persona and
collective defense: “in defence of themselves and the state.” This language suggests that “bear

arms’ was not commonly understood as encompassing only militia service.

In 1822, a Kentucky Supreme Court decision declared a law against carrying conceaed
weapons invalid.* This led to an 1850 revision in the Kentucky Constitution to allow restrictions
on concealed carry.* This was aso the basis for the restrictions on concealed carry written into

many state constitutions. The fina form of the Kentucky arms right was enacted in 1891

All men are, by nature, free and equal, and have certain inherent and inalienable rights,

among which may be reckoned:

First: Theright of enjoying and defending their lives and liberties. . . .



Seventh: The right to bear armsin defense of themselves and of the State, subject
to the power of the General Assembly to enact laws to prevent persons from

carrying conceal ed weapons.®’

II. IS THE SECOND AMENDMENT MAINLY

ABOUT FEDERALISM?

Having examined some very early states right to arms guarantees, let us now jump ahead to

1959 and to the last states that joined the Union.*®

Alaska and Hawaii: Both Alaska and Hawaii copied the Second Amendment verbatim into their
state constitutions.*® The arms right provision in both states reads: “A well-regulated militia being
necessary to the security of a free state, the right of the people to keep and bear arms shall not be
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infringed.

It is sometimes argued that the Second Amendment right belongs only to state militias, to

protect them from disarmament by the federal government.*

The guarantees made by the Alaska
and Hawaii Constitutions contradict this argument. If the argument were true, then it would be
preposterous for the people of Alaska and Hawaii to place in their constitution language which is
identical to the Second Amendment. Because of the Supremacy Clause in the United States
Constitution,”” nothing in the Alaska or Hawaii Constitutions could prevent the federal
government from disarming a state militia. The obvious reason that the people of Alaska and
Hawaii placed the exact language of the Second Amendment in their state constitutions was to

keep the state governments from disarming the people of their respective state. The people of

Alaska and Hawaii chose these precise words because they understood those words as used in the



United States Constitution to prevent the United States government from disarming the people of

the United States.

In 1994, the people of Alaska added additiona protection to their arms right by
specificaly labeling the right “individual,” by specifically prohibiting local governments from
restricting the right, and by changing “infringed” to “denied or infringed.”*® The people of Alaska
may have been acting with a great abundance of caution, since the 1994 addition merely restated
what was aready in the 1959 Consgtitution: that the arms right limited the power of locd
government as well as state government,* that the right was individua, and that the right could

not be “denied.”*

Hawaii smply interprets its state constitutional right to arms™® and gets the same resullt.
Hawaiians have an individual right to arms, which may not be denied by the state or by local
governmentsl Of course, Hawaii has extensive gun controls, while Alaska has very few.*” The
issue for this article, however, is not whether any particular gun control is constitutional, but
simply whether the text of state congtitutions suggests that the federa Second Amendment

protects a meaningful individua right.

South Caroalina: Like North Carolina, Alaska, and Hawaii, the state of South Carolina adopted
the Second Amendment verbatim.”® South Carolina aso copied North Carolina's language
denouncing standing armies: “A well regulated militia being necessary to the security of a free
State, the right of the people to keep and bear arms shall not be infringed. As, in times of peace,
armies are dangerous to liberty, they shall not be maintained without the consent of the General
Assembly. The military power of the State shall aways be held in subordination to the civil

authority and be governed by it.”*



In South Carolina, the state constitutiona right to arms, with the exact same language as
the Second Amendment, is read just as it is in Alaska, Hawaii, and North Carolina: as
guaranteeing a right of individuals to bear arms. If Second Amendment language were about
state's rights, rather than about individual rights, then surely one would expect the state’s rights
interpretation to prevail in South Carolina, the state which affirmed state’ s rights by seceding and
thereby starting the Civil War — providing the South Carolina militia with an opportunity to assert
its independence from federal control. Yet even in South Carolina, the precise language of the

Second Amendment is recognized as guaranteeing individual rights, not militia independence.

1. STABILITY ACROSSTIME AND PLACE

Having examined constitutions from very old states to the newest states, et us now look at the
constitutions of the rest of the states. We will proceed mostly, in aphabetical order, although
some states will be combined where profitable. We will find great diversity of geography and

time, and will we find consistent support for the themes established in Parts | and I1.

Alabama: The Alabama Constitution, adopted in 1819, guarantees “[t]hat every citizen has a

right to bear armsin defense of himself and the state.®

Alabama’s guarantee refers to community protection (such as might be provided in militia
service) with the phrase “bear arms in defense of...the state.”>! Alabama also refers to personal
protection: “bear arms in defense of himself.”>? Thus, one can bear arms “in defense. .. of the
state” or “in defense of himself.” Bearing arms can include community protection or personal

protection.®

Arizona and Washington: These states were among the last to be admitted to the Union.> Their

right to arms language is identical: “The right of the individual citizen to bear arms in defense of



himsdlf, or the state, shall not be impaired, but nothing in this section shal be construed as

authorizing individuals or corporations to organize, maintain or employ an armed body of men.”*

The Washington and Arizona Constitutions make explicit a principle which has been
considered implicit in the Second Amendment: protection of an individual right “to bear arms’
does not forbid the government from controlling large assemblies of armed men.>® Just a few
years before the Washington Constitution was adopted, the U.S. Supreme Court upheld a state
ban on armed parades in public, even as the Court plainly treated the Second Amendment as an

individual right protected against federal infringement.”’

Arkansas. “The citizens of this State shall have the right to keep and bear arms for their common
defense® As in many states, Arkansas's dtate constitution is narrower than the Second

Amendment, because it guarantees the right only “for their common defense.”

An 1842 case interpreted the state constitution narrowly, holding that it protected only the
kind of people who might serve the militia, i.e. free males, and only the kind of weapons suitable
for militia use.59 A concurring opinion stated that “The provision of the Federal Constitution
[and of the state Constitution] ... is but an assertion of that genera right of sovereignty

belonging to independent nations, to regulate their military force.”®

This concurrence was never followed in Arkansas, and does not appear to have been cited
in any court for the remainder of the nineteenth century. Subsequent Arkansas case law has
interpreted the state constitution to guarantee al law-abiding Arkansans the right to own
firearms.®* Arkansas courts apply the “common defense’ language so that the right only includes
the type of arms that might be useful for militia service.? For example, in Fife v. Sate,*® an 1876
decision, the Arkansas Supreme Court held that large military-sized pistols are within the scope

of the arms right, but small concealable handguns are not.**



Thus, the Arkansas courts effectuate every word of the state constitution: the right
belongs to every “citizen” but the right includes only ownership of the type of firearms useable
for the “common defense.” The Fife case is one of many state cases whose precedent was
followed in United Sates v. Miller,® which allowed for a Second Amendment claim on behalf of
two individual citizens (Jack Miller and Frank Layton, who were not in any militia), while
holding that the Second Amendment does not extend to firearms which are unsuitable for militia

use.®®

Colorado: “The right of no person to keep and bear arms in defense of his home, person and
property, or in aid of the civil power when thereto legally summoned, shall be called in question;
but nothing herein contained shall be construed to justify the practice of carrying concealed

weapons.”®’

Again, the phrase “keep and bear arms’ is used for more than militia use. The Colorado
Constitution shows that a person may “keep and bear arms in defense of his home, person, or
property.”® The Colorado provision includes the concealed carry exception.*® The right is

unquestionably individual .

Connecticut: “Every citizen has a right to bear arms in defense of himsdlf and the state””*

Connecticut too uses “bear arms” to encompass personal defense.”

Delaware: “A person has the right to keep and bear arms for the defense of self, family, home
and State, and for hunting and recreational use.” 1As Delaware shows, “bear arms’ can include

“hunting and recreational use” as well as defense of “self, family, home and State.”

Florida: As enacted in 1968, Florida' s provision states: “(a@) The right of the people to keep and
bear arms in defense of themselves and of the lawful authority of the state shall not be infringed,

except that the manner of bearing arms may be regulated by law." " Earlier versions were:



1838: “That the free white men of this State shall have aright to keep and to bear

arms for their common defence.”

1868: “The people shall have the right to bear arms in defence of themselves and

of the lawful authority of the State.” "

1885: “The right of the people to bear arms in defence of themselves and the
lawful authority of the State, shall not be infringed, but the Legislature may

prescribe the manner in which they may be borne.” "’

The people of Florida have repeatedly used “right of the people to keep and bear arms” to
protect the right of every individual citizen of Florida to possess a firearm.”® If the Second
Amendment does nothing more than protect state militias from federad interference, it is
impossible to explain why language based on the Second Amendment appears again and again in

state constitutional language throughout the nineteenth and twentieth centuries.

Georgia: “The right of the people to keep and bear arms shall not be infringed, but the General

Assembly shall have power to prescribe the manner in which arms may be borne.”

Again, language nearly identical to the Second Amendment is used to guarantee a right of
individuals.® Before Georgia had its own right to arms guarantee, the Georgia Supreme Court
used the Second Amendment to declare a state handgun ban illegal.®* The Georgia Court

explained that the Second Amendment protects:

The right of the whole people, old and young, men, women and boys, and not
militia only, to keep and bear arms of every description, and not such merely as
are used by the militia, shal not be infringed, curtailed, or broken in upon, in the

smallest degree; and all this for the important end to be attained: the rearing up



and qualifying awell-regulated militia, so vitally necessary to the security of free

State.®

The Nunn decision was consistent with every nineteenth century Supreme Court case, every
state court case®™ and every legal treatise which discussed the Second Amendment. Throughout
the nineteenth century, it was undisputed that the Second Amendment guaranteed an individual

right of every citizen to own and carry firearms.®*

Idaho: The people have the right to keep and bear arms, which right shall not be abridged; but
this provision shall not prevent the passage of laws to govern the carrying of weapons concealed
on the person nor prevent passage of legidation providing minimum sentences for crimes
committed while in possession of a firearm, nor prevent the passage of legislation providing
penalties for the possession of firearms by a convicted felon, nor prevent the passage of any
legidation punishing the use of afirearm. No law shall impose licensure, registration or specid
taxation on the ownership or possession of firearms or ammunition. Nor shall any law permit the

confiscation of firearms, except those actually used in the commission of afelony.®

Once more, language which tracks the Second Amendment is used to protect an

individual right. %

[llinais. “Subject only to the police power, the right of the individua citizen to keep and bear

arms shall not be infringed.”®

This is another modern usage of language from the Second Amendment to protect the
rights of individua citizens, and another usage of “bear arms’ outside an exclusively military

context.®



Indiana: “The people shall have a right to bear arms, for the defense of themselves and the
State.”® The earlier version dated from 1816: “That the people have aright to bear arms for the
defense of themselves and the State, and that the military shall be kept in strict subordination to

the civil power.”%

As the 1816 Indiana Constitution shows, one major rationale for the right to arms in the
early republic was concern about the dangers of standing armies.”* That is why the people of
Indiana put the right to arms provision in the same section as arestriction on standing armies. But
it would be erroneous to conclude that the right to arms only includes people who are in a militia
which might fight a standing army. Even with the anti-standing army language, Indianas
Constitution, which tracks the Second Amendment, was always construed to protect a right of all
citizens of Indiana, not just militiamen, to own and carry firearms -- subject, of course, to
reasonable restrictions.” The same is true of the constitutions of North Carolina, Ohio, South
Caroling, and Vermont, al of which use a single constitutional section to denounce standing

armies and to protect aright of every citizen to possess arms.”

Louisiana: “The right of each citizen to keep and bear arms shall not be abridged, but this
provision shall not prevent the passage of laws to prohibit the carrying of weapons concealed on

the person.”*

Louisiana is one of many states to use language amost identica to the Second
Amendment, while including an explicit provision to allow regulation of the carrying of
concealed weapons.® These arms-carrying restrictions show that Second Amendment language
was understood to include ordinary citizens walking around with firearms for personal protection
or hunting.® That is why the legislature was given authority to control the carrying of weapons --

to control ordinary people carrying guns.”’



Maine: Maine' s 1819 Condgtitution stated: “Every citizen has aright to keep and bear armsfor the

common defence; and this right shall never be questioned.” %

In Sate v. Friel, decided in 1986, the Maine Supreme Court read the 1819 language as
guaranteeing only a "collective" right.* Like "collective property” in a Communist country, the
“collective’ right to arms favored by the Friel court really belonged exclusively to the
government. Thus, this “collective’ right was antithetical to the ordinary American understanding
of rights as belonging to individuals, not governments. The people of Maine quickly
demonstrated that the Friel court was grossly out of step with contemporary norms. In 1987 the
people overwhelmingly adopted language which reaffirmed that the Maine Constitution
guaranteed an individual right to arms. “Every citizen has aright to keep and bear arms and this

right shall never be questioned.”*®

Michigan: “Every person has a right to keep and bear arms for the defense of himself and the

gme ” 101

If “to keep and bear ams’ is a “term of art” used to mean militia service only,'% that
“art” must have been entirely unknown to the people who drafted the state constitutions of the
early American republic, for those drafters used “keep and bear arms’ again and again to protect
the right of individuals to possess and carry firearms for personal defense. Michigan recognizes

the state constitution as guaranteeing an individual right.’®®

Mississippi: “The right of every citizen to keep and bear arms in defense of his home, person, or
property, or in aid of the civil power when thereto legally summoned, shall not be called in

question, but the legislature may regulate or forbid carrying concealed weapons.”**

The concealed weapon restriction underscores that “the right to keep and bear arms’

includes the right to carry non-concealed firearms for personal protection.



Missouri: “That the right of every citizen to keep and bear arms in defense of his home, person
and property, or when lawfully summoned in aid of the civil power, shall not be questioned; but

this shall not justify the wearing of concealed weapons.” %

The 1820 provision stated: “That the people have the right peaceably to assemble for
their common good, and to apply to those vested with the powers of government for redress of
grievances by petition or remonstrance; and that their right to bear arms in defence of themselves
and of the State cannot be questioned.”'® This language described “the people” as possessing
“the right peaceably to assemble for their common good” and “their right to bear arms.”*%" That
the right to assemble was specified as being “for their common good” did not, of course, mean
that the right did not belong to individuals, or that the right was a “collective” right which
belonged only to the government. Likewise, as has been shown, the provision in many state
constitutions mentioning only “the common defense” in the arms guarantee has almost aways

been interpreted to recognize aright of individuals.

The 1876 U.S. Supreme Court case United Sates v. Cruikshank, also treated the right to
assemble and the right to bear arms in pari materia.'® Both were rights “found wherever
civilization exists,” both were recognized but not created by the Constitution, and neither were
within the power of Congress under the Fourteenth Amendment to protect against infringement

by private persons.'®

Montana: “The right of any person to keep or bear arms in defense of his own home, person, and
property, or in aid of the civil power when thereto legally summoned, shall not be called in
question, but nothing herein contained shal be held to permit the carrying of concealed
weapons.”1 This 1889 language closely tracks the Colorado provision from 1876.™° It supports
that point that one may "bear" arms in persona defense. It also underscores that carrying

concealed weapons, which militiamen would not do, but individuals might, was something that



might be considered part of the arms guarantee, and for which a specific exception was therefore

necessary.

Nebraska and North Dakota: Nebraska sright, adopted in 1988 referendum, states.

All persons are by nature free and independent, and have certain inherent and
inalienable rights, among these are life, liberty, the pursuit of happiness, and the
right to keep and bear arms for security or defense of self, family, home, and
others, and for lawful common defense, hunting, recreational use, and all other
lawful purposes, and such rights shall not be denied or infringed by the state or
any subdivision thereof. To secure these rights, and the protection of property,
governments are instituted among people, deriving their just powers from the

consent of the governed.**!

North Dakota also added an arms right by a referendum,

All individuals are by nature equally free and independent and have certain
inalienable rights, among which are those of enjoying and defending life and
liberty; acquiring, possessing and protecting property and reputation; pursuing
and obtaining safety and happiness; and to keep and bear arms for the defense of
their person, family, property, and the state, and for lawful hunting, recreational,

and other lawful purposes, which shall not be infringed.*?

Like Kentucky, the states of Nebraska and North Dakota interpolate the right to armsin a

larger section that guarantees numerous individual rights.**®

Similarly, James Madison's original
proposal for the right to keep and bear arms was to put that clause in Article I, section 9, of the
U.S. Constitution, which guarantees various individua rights, such as habeas corpus. If Madison

viewed the Second Amendment as a restriction on federal power over the militia, then he would



have put the Second Amendment in Article I, section 8, the portion of the Constitution which

grants militia powers to the federal government.™*

Nevada and New Hampshire: In 1982, the people of both of these states voted to add an arms
right to the state constitution."™ Nevada's provision is “Every citizen has the right to keep and
bear arms for security and defense, for lawful hunting and recreational use and for other lawful
purposes.”™® New Hampshire's states: “All persons have the right to keep and bear arms in
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defense of themselves, their families, their property and the state.

The vote to include these rights shows the continued importance of the right to arms to
Americans. These votes aso show modern usage of “the right to keep and bear arms’ as
encompassing the individual possession and carrying of arms for a variety of purposes, not just

militia service.

New Mexico: The 1912 New Mexico Constitution guaranteed: “The people have the right to bear
arms for their security and defense, but nothing herein shall be held to permit the carrying of
concealed weapons.” ™8 In 1971, the people voted to rephrase the guarantee, to make explicit that
the protection encompassed recreational as well as defensive purposes.**® The change reads: “No
law shall abridge the right of the citizen to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes, but nothing herein shall be held to
permit the carrying of concealed weapons.”*?° In 1986, New Mexico did what Alaskawould doin
1994, constitutionally forbid local regulation of firearms, adding “No municipality or county shall
regulate, in any way, an incident of the right to keep and bear arms.”*?* In most states,
“preemption” laws against local gun control are accomplished by statute, not by constitutional
mandate. Even before the 1986 amendment, however, overly restrictive local gun laws were

forbidden by the New Mexico constitution.'?



The constitutional right to arms provisions New Mexico, New Hampshire, Nebraska, and
Montana were adopted as early as 1889 and as |ate as 1988,%* but each constitution uses "right to
keep and bear arms" to refer unmistakably to an individual right to arms. The usage reflects the
shared understanding of the vast mgjority of the American people that the same phrase in the
Second Amendment likewise guarantees a right to every responsible citizen. The popular votesin
favor of creating and strengthening these provisions attest to the perceived contemporary

importance of the right to keep and bear arms.

Ohio: “The people have the right to bear arms for their defense and security; but standing armies,
in time of peace, are dangerous to liberty, and shall not be kept up; and the military shal be in
strict subordination to the civil power.”*** This 1851 language replaced an 1802 provision: “That
the people have aright to bear arms for the defence of themselves and the State; and as standing
armies, in time of peace, are dangerous to liberty, they shall not be kept up, and that the military

shall be kept under strict subordination to the civil power.”*%

The 1851 phrase “for their defense and security” apparently served as a model for New
Mexico's 1912 “security and defense” language.’”® The 1851 Ohio language was less explicit in
protecting persona defense than was the 1802 Ohio language “for the defence of themselves and
the State.” Even so, Ohio courts have always construed their constitution to protect an individual
right of Ohio citizens to own and carry guns for lawful purposes.*?” The fact that Ohio -- like
Oregon, Pennsylvania, South Carolina, Texas, Vermont, and Virginia -- combines an arms right
with anti-standing army language, does not prevent the arms right from being interpreted as

applying to dl citizens, not just the militia.

Oklahoma: Oklahoma copied Colorado’ s provision “The right of a citizen to keep and bear arms

in defense of his home, person, or property, or in aid of the civil power, when thereunto legally



summoned, shall never be prohibited; but nothing herein contained shall prevent the Legislature

from regulating the carrying of weapons.”'®

Oregon: “The people shall have the right to bear arms for the defence of themselves, and the
State, but the Military shall be kept in strict subordination to the civil power|.]” **Although half
the sentence is about controlling the military, Oregon courts have always construed the state
constitution to protect the bearing of arms, including those suitable for militia purposes, as well as

those unsuitable for the militia but useful for personal defense, such as black jacks and knives.'®

Rhode Idand: Although Rhode Island became independent in 1776, no state constitution was
created until 1842.%*' The constitution was created after an unsuccessful attempted revolution,
known as The Dorr War, against Rhode Island’s highly aristocratic and undemocratic

government.*?

Although the drafters of the Rhode Island Constitution writers had just
suppressed what they considered an illegitimate armed insurrection, the popular appea of the
right to bear arms was apparently so strong that the right was included in the constitution: “The
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right of the people to keep and bear arms shall not be infringed.

South Dakota: South Dakota's 1889 Constitution reflects strong popular support for gun rights,
as the constitution omits the exceptions for concealed carrying of arms and for large assemblies
of armed men which were common in other state constitutions from the period: “ The right of the

citizens to bear armsin defense of themselves and the state shall not be denied.”*3*

Tennessee: The original 1796 congtitution provided: “That the freemen of this State have a right
to keep and bear arms for their common defence.”** During Reconstruction, the clause was re-
written: “That the citizens of this State have a right to keep and to bear arms for their common
defense; but the Legislature shall have power, by law, to regulate the wearing of arms with aview

to prevent crime.” '



Tennessee's Constitution mentions “common defence” and does not specifically state any
other purposes for the arms right. The Tennessee Supreme Court in the 1840 Aymette case
interpreted the Tennessee guarantee, and suggested that the Second Amendment was intended
“[i]n the same view.”**" The Court held that bearing arms was only for militia purposes, and that

138 But even

keeping arms was only for collective resistance to tyranny, not for “private” defense.
in Aymette, the right to own firearms was not restricted solely to people who might be militiamen;
rather the right belonged to all citizens: “The citizens have the unqudified right to keep the
weapon .[] But the right to bear armsis not of that unqualified character.”** Thus, even with the
most restrictive reading possible of the scope of “bear arms” and the purpose of the right to arms,

al (law-abiding) citizensretain aright to keep arms. In 1866, a gun confiscation law was declared

unconstitutional under the Tennessee guarantee.**

In Andrewsv. State**!

the court expanded upon Aymette. The court began by opining that
the Tennessee Constitution and the Second Amendment, while not identically worded, had the
same meaning.'* The Tennessee court acknowledged that a militia purpose underlay the

Tennessee Congtitution and the Second Amendment, but this purpose was consistent with the

right of ordinary citizensto use ordinary firearms for non-militia purposes.

The right to keep arms, necessarily involves the right to purchase them, to keep
them in a state of efficiency for use, and to purchase and provide ammunition
suitable for such arms, and to keep them in repair. And clearly for this purpose, a
man would have the right to carry them to and from his home, and no one could
claim that the Legislature had the right to punish him for it, without violating this
clause of the Congtitution.

But farther than this, it must be held, that the right to keep arms involves,

necessarily, the right to use such arms for al the ordinary purposes, and in all the



ordinary modes usual in the country, and to which arms are adapted, limited by
the duties of a good citizen in times of peace. . .

What, then, is he protected in the right to keep and thus use? Not every thing that
may be useful for offense or defense; but what may properly be included or
understood under the title of arms, taken in connection with the fact that the
citizen is to keep them, as a citizen'®. . . . [W]e would hold, that the rifle of all

descriptions, the shot gun, the musket, and repeater, are such arms. . . . **

Like some scholars of today, the Tennessee Attorney General recognized that the Tennessee
Constitution and the Second Amendment have been more concerned with the balance of power in
a free society than with individual protection against common criminals. Accordingly, the
Attorney General argued that right to arms was a “political right.”*** In the legal discourse of
1870s, a “palitical right” could be restricted without limit by the political branch, the legislature,

whereas a“civil right” was inviolate. The Tennessee court wrote that the Attorney Generd:

fails to distinguish between the nature of the right to keep, and its necessary
incidents, and the right to bear arms for the common defense. Bearing arms for
the common defense may well be held to be a political right, or for protection and
maintenance of such rights, intended to be guaranteed; but the right to keep them,
with all that is implied fairly as an incident to this right, is a private individual

right, guaranteed to the citizen, not the soldier.**

Accordingly, even when “bear arms’ isread in its narrowest sense, as the Tennessee courts did,

there is no parallel constrictive reading of the right to “keep” arms. The latter right is undeniably

anindividual civil right.*’



Texas. “Every citizen shall have the right to keep and bear arms in the lawful defense of himself
or the State; but the Legidature shall have power, by law, to regulate the wearing of arms, with a
view to prevent crime.”™*® Like many other states, Texas alows strict controls on concealed
carrying, but not denial of the right itself. An early case decided under the Texas guarantee,
Jennings v. Sate, struck down a statute requiring forfeiture of pistol after misdemeanor

conviction.**

Utah: The 1896 Utah Constitution stated: “The people have the right to bear arms for their
security and defense, but the legislature may regulate the exercise of this right by law.”*® In
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1984, the people of Utah adopted a new provision, strengthening the right.™ “The people’ was
replaced by “The individual right of the people,” apparently to forestall the kind of “collective
rights” misreading which, in 1984, was often applied to the Second Amendment. The purposes of
the right were broadened to all “other lawful purposes.” And the legislature was no longer

allowed to regulate “the exercise” of theright, but only to define “the lawful use of arms.”**

Virginia: Virginia's 1776 constitution extolled the militia and denounced standing armies.**®
“That awell regulated militia, composed of the body of the people, trained to arms, is the proper,
natural, and safe defense of a free state; that standing armies, in time of peace, should be avoided
as dangerous to liberty; and that in all cases the military should be under strict subordination to,
and governed by, the civil power.”* The militia part of this provision contributed language

which, in more concise form, became the first part of the Second Amendment.

In 1971, the people of Virginiasought explicit protection of their individual right to arms,

and so a clause was added after “safe defense of a free state.”**® The clause read: “therefore, the

nl

right to keep and bear arms shall not be infringed.



Some scholars read the Second Amendment as if it contains only the first clause,
concerning the militia. Y et this misreading ignores the fact that when Virginians wanted to add an
explicit individual right to their state constitution, they added the main clause of the Second

Amendment.

West Virginia and Wisconsin: The West Virginia provision, adopted in 1986, states: “A person
has the right to keep and bear arms for the defense of self, family, home and state, and for lawful
hunting and recreational use.”** Wisconsin's provision, adopted in 1998, states: “The people
have the right to keep and bear arms for security, defense, hunting, recreation or any other lawful

purpose.”*

The voters of Wisconsin adopted a guarantee by a vote of 1,161,942 to 412,508."" The
voters of West Virginia adopted their guarantee by an overwhelming margin as well.**® West
Virginiaisamostly rural state where “traditional values’ are especially popular; Wisconsin isthe
home of the American progressive movement. In both states, the right to arms was adopted by a

huge magjority.

The voters of West Virginia and Wisconsin, like the voters of Nebraska, Maine, and
Utah, have adopted or strengthened their state right to arms in modern times, with an awareness
of modern conditions, such as urbanization, powerful modern firearms, and crime. These votes
suggest that the American people do not regard the right to arms as an obsolete relic of frontier
days, or as a quaint expression of early republic worries about standing armies. Thus, these votes
contradict the notion of some academics that the Second Amendment should be regarded as

obsolete or irrelevant.**

Wyoming: “The right of citizens to bear arms in defense of themselves and of the state shall not

be denied.” %



Once more, “bear arms” is something that citizens can do “in defence of themselves,” and

not only in defense of “the state.”

TWO EXCEPTIONS

We have examined forty-two states where the right to keep and bear arms as expressed in
the state congtitutions have been consistently interpreted as protecting an individual right. In two

states, however, the interpretation has shifted.

Kansas. The Kansas Bill of Rights was adopted in 1859, and guaranteed: “The people have the
right to bear arms for their defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be tolerated, and the military shall bein strict subordination to

the civil power.” %

The Kansas approach to interpreting the Second Amendment was created in dicta from a
1905 Kansas Supreme Court decision, City of Salina v. Blakdey, interpreting the state
constitution. **® The case arose out of enforcement of an ordinance against carrying concealed
weapons.™® The government, on appea, simply urged that the ordinance was a reasonable
regulation of the right to arms, but the Kansas Supreme Court went much further, and declared
that the right to arms protected the state government, not the individua citizen,*®* thereby

adopting a “collective rights’ theory, meaning the state was not bound to respect it.

Except for the concurring opinion in the 1840 Arkansas case,'® which was ignored by
future Arkansas courts, there was no legal precedent for the Kansas court’s theory. All precedent
had treated the Second Amendment and its state analogues as individual rights.®® Thus, the

7

Kansas Supreme Court, prefiguring the scholarship of Michael Bellesiles,®® simply offered

citations to precedents'® which, when actually examined, were contrary to the court’s theory. All



of the precedents cited by the Kansas Supreme Court upheld particular gun controls, while

treating the right to arms as an individual right.*®

In 1979, Kansas' s courts abandoned the 1905 interpretation. Kansas citizens -- regardless
of whether they are in the Kansas National Guard -- may raise claims under the Kansas Bill of

Rights guarantee.*"

M assachusetts. According to the Massachusetts Congtitution adopted in 1780, “The people have
a right to keep and to bear arms for the common defence. And as, in time of peace, armies are
dangerous to liberty, they ought not to be maintained without the consent of the legislature; and
the military power shall aways be held in an exact subordination to the civil authority, and be

n171

governed by it.

In the nineteenth century, Massachusetts' s courts interpreted this clause as guaranteeing
an individual right to arms.!® But in 1976, the Massachusetts high court ruled that the
Massachusetts arms rights provision is merely an affirmation of the state government's militia

powers.*"

Today, Massachusetts is the only state where the state constitutional right to arms has

been held not to extend to individuals who are not in amilitia

Textually, the Massachusetts Congtitution offers strong language for the anti-individual

interpretation; the right is only “for the common defence”

and the right isin the same sentence
as restrictions on standing armies, whereas the Second Amendment contains no such language.
Also, the 1976 Massachusetts court could rely on the 1905 Kansas case, since the Kansas

Supreme Court did not abandon that case until 1979.



Current interpretation of the right to arms in Massachusetts is the exception that proves
the rule. Out of forty-four states with a right to arms, Massachusetts is the only one that does not
protect individual rights, and that policy was not created until nearly 200 years after the state

constitution was adopted, and was contrary to Massachusetts precedent.

V. CONCLUSION

We have examined the text of the forty-four state constitutions which guarantee a right to arms.
In forty-two of those states, we have found an unbroken interpretive mode: language identical to
or smilar to the federal Second Amendment that has been consistently interpreted as
guaranteeing an individual right. Thisindividual rights interpretation has prevailed even when the
state congtitution text denounces standing armies or mentions only "the common defense." Even
then, the state arms guarantees have been held to protect individual rights. A fortiori, the federa
Second Amendment -- which has no “standing army” language, and whose drafters specifically

rejected the inclusion of a“for the common defence” clause -- also guarantees an individual right.

In contrast to the standard of the forty-two states, we did find two states with an
exception. In 1976, Massachusetts rejected state precedent, and ruled that the state's arms right

was not an individual one.*” From 1905 to 1979, K ansas had a similar interpretation.*

Clever attorneys can sometimes torture constitutional language to mean almost anything.
But from 1776 until the present, we have seen that the American people, through the language
they have created and revised for their state congtitutions, have continued to use arms rights
language in a remarkably consistent way. For well over two centuries, language similar or
identical to the Second Amendment has been used to guarantee the right of law-abiding
individuals, not just militiamen, to personaly own and carry firearms. It is smply perverse to

suggest that words which from century to century and from state to state have had such a widely-



shared meaning in state constitutions, should have an entirely contrary meaning when the same

words appear in the federal constitution.

U gae v. Mendoza, 920 P.2d 357, 363 n. 9 (Haw. 1996) (The court did not decide the question of what

type of right the arms guarantee was, but noted that interpreting the arms right as both collective and
individual, subject to state police power, would be consistent with the majority of other state constitutions);
Morgan v. State, 943 P.2d 1208 (Alaska Ct. App. 1997) (holding right is not violated by prohibition on gun
possession by citizens on probation).

Llinre Brickey, 70 P. 609 (Idaho 1902); see also State v. Hart, 157 P.2d 72 (Idaho 1945); State v. Woodward, 74 P.2d 92 (Idaho 1937); Jennings v. State, 5 Tex.
App. 298 (1878)
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1801d.

181wIs. CONST. art. I, § 25.
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