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THE CONSTI TUTI ONAL CONVENTI ON OF 1937:
THE ORI G NAL MEANI NG OF THE NEW
JURI SPRUDENTI AL DEAL

Kurt T. Lash’

| NTRODUCTI ON

The story of the New Deal “switch in tine that
saved nine” is a famliar tale. Prior to 1937,
the Suprenme Court had broadly rejected both
federal and state attenpts to regulate the econony
and provide for the welfare of workers. Feder al
| egislation was struck down as beyond the federal
comerce power.?! State welfare regulations were
invalidated wunder the doctrine of |liberty of
contract.? Tension between the Court and the
political branches reached a breaking point during
t he Depression when the Court struck down critical
aspects of Roosevelt’'s New Deal.? Finally, in

" Professor and W Joseph Ford Fellow, Loyola Law School, Los
Angel es. A nunber of people have hel ped this project along
its way. | amparticularly grateful for Mchael Kent Curtis’s
generous coments and suggestions, ny colleague Larry Soluns
continuous encouragenent throughout every stage of this
project, and the Loyola Law School faculty workshop program
whi ch provided ne an inportant venue for discussing the ideas
contained in this paper.

1. See, e.g., Carter v. Carter Coal Co., 298 U S. 238
(1936); Schechter Poultry Corp. v. United States, 295 U S. 495
(1935).

2. See Morehead v. New York ex rel. Tipaldo, 298 U S. 587
(1936); Adkins v. Children's Hosp., 261 U S. 525 (1923);
Lochner v. New York, 198 U.S. 45 (1905).

3. On a single day in 1935 the Court struck down the
Frazi er-Lenke Act which provided nortgage relief to bankrupt
farnmers, denied the President power to replace nenbers of
i ndependent regul atory agencies, and invalidated the National
Industrial Recovery Act. See Louisville Bank v. Radford, 295
U.S. 555 (1935); Hunphrey’'s ExX'r v. United States, 295 U.S.
602 (1935); Schechter Poultry Corp. v. United States, 295 U S.
495 (1935). The next vyear, the Court struck down the
Agricul tural Adjustment Act, the National Bitum nous Coal Act,
and New York’s minimm wage statute. See United States wv.
Butler, 297 U S. 1 (1936); Carter v. Carter Coal Co., 298 U S.
238 (1936); Mrehead v. New York ex rel. Tipaldo, 298 U S. 587
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1937, a single justice changed his vote and a new
majority of the Suprenme Court initiated the nodern
tradition of judicial deference to economc and
social welfare legislation.® Some aspects of the
story are still debated, including whether the New
Deal was a “constitutional monent” > and whether
the Court’s shift in doctrine was triggered by
external political events or an internal evolution
of doctrine.® Both the traditional story and the
debates, however, focus on the pre-1937 doctrines
which stood in the way of the New Deal and the

(1936) .

4. See W Coast Hotel v. Parrish, 300 US. 379 (1937)
(uphol ding state minimm wage |aw for wonmen, and overruling
Adkins); NLRB v. Jones & Laughlin Steel Corp., 301 US 1
(1937).

5. Compare Bruce Ackerman, W the People: Foundations
(1991) [hereinafter Ackerman, Foundations] and Bruce Ackernan,
We the People: Transformations (1998) [hereinafter Ackernman
Transformations] (arguing that the New Deal was a legitinate
constitutional revolution) with Barry Cushman, Rethinking the
New Deal Court: The Structure of a Constitutional Revolution
(1998) (arguing that the New Deal revolution was nore an
evol utionary devel opnent of doctrine).

6. Externalists believe politics forced the change —t hat it
was in fact a political decision, rather than a matter of
constitutional interpretation. See, e.g., Laura Kalman, The
Strange Career of Legal Li beralism (1996); WIlliam E.
Leuchtenburg, The Supreme Court Reborn: The Constitutiona
Revolution in the Age of Roosevelt (1995) [hereinafter
Leuchtenburg, Suprene Court Reborn]. Internalists, on the
ot her hand, argue the shift was jurisprudential and occurred
gradual ly over time, reflecting an evolving understanding of
the Constitution. See, e.g., Cushman, supra note 5, at 4-5
Ri chard D. Friedman, Switching Tine and Oher Thought
Experi nents: The Hughes Court and Constitutiona
Transformation, 142 U Pa. L. Rev. 1891 (1994). I nternali st
Barry Cushman points out the Court began as early as 1934 in
Nebbia v. New York to abandon the public/private distinction
which drove nost of the commerce regulation jurisprudence
(government may regulate only those businesses pressed with
the public interest). See Cushman, supra note 5, at 154-55.
Externalists, on the other hand, point out that Nebbia
depl oyed the general franework of Lochner which required
hei ght ened j udi ci al scrutiny, and therefore speci al
justification, for government regul ation of the econony. This
approach was not abandoned until 1937. See Ackerman,
Transformations, supra note 5, at 359-82. For a genera
di scussi on of t he internalist/externalist debat e, see
Synposium  Mnents of Change: Transformation in Anerican
Constitutionalism 108 Yale L.J. 1917 (1999) [hereinafter
Synposium Mnents of Change], which presents a nunber of
articles representing both the externalist and internalist
perspectives on the New Deal .
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abandonnment of those doctrines (the switch in
tinme) which allowed the New Deal to proceed.’ The
focus, in other words, is on the political agenda
of Franklin Del ano Roosevelt.

The New Deal Revolution, however, extended well
beyond the political goals of the New Deal
Denocrats. The same Court which abandoned liberty

of contract also launched the second nost
significant doctrinal innovation of the twentieth
century: selective “incorporation” of the Bill of

Rights into the Fourteenth Amendnent.? Al t hough
the Lochner Court protected freedom of speech and
other rights along with liberty of contract, that
Court expressly rejected any necessary
relationship between fundanental rights and the
specific texts of the Bill of Rights. The Court
speaks of “absorbing” texts of the Bill of R ghts
into the Fourteenth Amendnent for the first tine
in 1937, the same year the Court abandoned |iberty
of contract.?®

O her | egal “revol utions” of the New Deal
period seem even farther renoved from the
political context of the New Deal. In 1938, the

Court on its own initiative reversed the doctrine
of Swift v. Tyson and restored state autonony over

7. Barry Cushman, for exanple, argues that the real
revolution occurred in 1934 when the Court abandoned the
public/private distinction in Nebbia—a nove that would allow
for much of the New Deal agenda. See Cushman, supra note 5, at
7, 154-55. Bruce Ackerman enphasizes the inportance of
Justice Roberts switching his vote in 1937 but argues that,
even after 1937, Roosevelt’s victory was tenuous and was not
assured until the unaninmous votes in United States v. Darby
and Wckard v. Filburn. See Ackerman, Transformations, supra
note 5, at 373; see also Wckard v. Filburn, 317 US. 111
(1942); United States v. Darby, 312 U S. 100 (1941). Bot h
Cushman and Ackernman assune the central issue in the New Deal
revolution involves the nonent when it became clear the Court
no | onger would pose a serious threat to New Deal |egislation.

8. Whether the Fourteenth Amendment originally was intended
to incorporate sone or all of the Bill of Rights has been the
subj ect of an ongoi ng debate since the New Deal —a significant
fact in itself which | address in this paper. See discussion
infra Part Il1l. For general scholarship on the incorporation
debate see sources cited infra notes 26, 28.

9. See Pal ko v. Connecticut, 302 U S. 319 (1937). The first
clearly articulated doctrine of incorporation, the Preferred
Freedons Doctrine, emerged in 1939. See Jones v. City of
pelika, 316 U. S. 584, 608 (1942). See generally discussion
infra Part 111.B.
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its own common |aw Erie Railroad Co. .

Tompkins had nothing to do wth nationalism

redistribution, or any other part of the New Deal

political agenda. ** |t t oo, however, was
revolutionary.'® Finally, one additional doctrinal

innovation of the New Deal Revolution until now
has gone entirely unnoticed. The New Deal Court

not only abandoned I|iberty of contract, it also
abandoned the parental rights jurisprudence of

Meyer v. Nebraska and Pierce v. Society of

Sisters.® As  of 1937, par ent al aut onony
di sappeared from the list of liberties protected
under the Due Process Cause and did not

reappear, despite nunmerous opportunities for the
Court to invoke the right, until the 1960s, |ong
after the New Deal . %

The Court’s treatnment of parental rights calls
into question the standard reading of Carolene
Products Footnote Four,?® which traditionally is
interpreted as the decision which bifurcates due
process into economc and personal liberties.?

10. See Erie R R Co. v. Tonpkins, 304 U S. 64 (1938); Swft
v. Tyson, 41 U.S. 1 (1842).

11. In a book witten before he joined the Court, Robert
Jackson wote that the decision in Erie “was not inpelled by
‘supervening economic events,” nor was it a part of the
program of any political party.” Robert H Jackson, The
Struggl e For Judicial Supremacy 273 (1941).

12. For a discussion regarding the inportance of Erie, see
Henry J. Friendly, In Praise of Erie—And of the New Federal
Conmmon Law, 39 N.Y.U L. Rev. 383 (1964). A nunber of aspects
of the Court decision in Erie have been criticized. See, e.g.,
John H. Ely, The Irrepressible Myth of Erie, 87 Harv. L. Rev.
693 (1974) [hereinafter Ey, Irrepressible Mth]; Jack
Goldsmith & Steven Walt, Erie and the Irrelevance of Legal
Positivism 84 Va. L. Rev. 673 (1998). There is no doubt,
however, that Erie was viewed at the tine as a revolutionary
deci sion. See Jackson, supra note 11, at 272 (referring to
Erie as “[plerhaps the nost renmarkable decision of this
period and in sone respects one of the nost remarkable in the
Court’s history”).

13. See infra Part I1.F.

14. See infra notes 154-57 and acconpanyi ng text.

15. See Poe v. U lnman, 367 U S. 497, 522 (1961) (Harlan, J.,
di ssenting).

16. United States v. Carolene Prods. Co., 304 U S. 144, 152
n.4 (1938).

17. Acker man, Tr ansf or mat i ons, supra note 5, at 369
(describing Footnote Four as distinguishing between “ordinary
econom ¢ disputes” and matters involving political rights and
“discreet and insular mnorities”); see also id. at 370
(contending the Court’s decision in Erie indicated that “the
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Regarded as the harbinger of the Court’s ultimte
i ncor poration pr oj ect, this appr oach links
incorporation to the politically progressive
thenmes of national government and post-Lochner
personal freedom The New Deal Court, however,
treated the economic liberty of contract and the
personal Iliberty of parental autonomy wth equal
di sregard. *® The political “bifurcation”
expl anation of Footnote Four cannot explain the
di sappear ance of parental autonony.

Viewing the New Deal through a purely political
| ens obscures both the variety and the nature of
the jurisprudential changes which occurred during

this period. The rejection of Lochner, the
retreat from Tenth Anendment limts on the
Commer ce Cl ause, t he ri se of I ncorporation
Doctrine, the rejection of parental rights, and
the new deference to state comon |aw—all of

these are aspects of a singular effort by the New
Deal Court to restructure the theory of judicial
review. From the perspective of the Suprene
Court, the New Deal Revolution was not about
enbraci ng Rooseveltian Progressivism it was about
reestablishing the legitimacy of judicial review
in the nodern worl d.

The New Deal justices appointed by Roosevelt
brought to the Court a sinple mandate —t hey were
to put an end to the “tortured construction” of
the Constitution that prevented the enactnment of

great sin of the Lochnerian era was the Court’'s effort to
constitutionalize the categories of the common law”); id. at
372 (stating that Erie was silent on the issue of what were
legitimate grounds for judicial reviewin the New Deal era).
18. It is not enough to say Meyer and Pierce were never
rever sed. Nei ther, of course, was Lochner. The abandonment
of Lochnerian liberty of contract was clear from the Court’s
deci sions in cases where |liberty of contract previously would
have played a central role, as in Wst Coast Hotel v. Parrish,
and the absence of such liberty fromthe list of rights the
Court subsequently asserted it would henceforth protect
against political majorities. See, e.g., Wst Coast Hotel wv.
Parrish, 300 U S. 379 (1937); Carolene Products, 304 U S. at
153. Finally, the Court’s enphasis on textual rights in cases
like Palko, Carolene Products, and West Virginia Board of
Education v. Barnette <clearly distinguished liberty of
contract from the Court’s post-1937 individual rights
jurisprudence. See infra notes 109-11, 113-18, 211 and
acconpanying text. Al of these sane nobves occurred in regard
to parental rights. See infra notes 154-57 and acconpanying
text.
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New Deal |legislation.’ Just how this was to be
acconplished was left to the justices thenselves.
Acting, in effect, as a constitutional convention,
the New Deal Court had the responsibility to draft
the charter for post-New Deal judicial review
Unani nously rejecting the comon |aw nethod of
Lochner and Swift,? the nmenbers of this New Deal
Convention declared that judicial interference
with the political process henceforth required, at
the very least, sone clear textual justification.
The rejection of Lochnerian |iberty of contract,
the rise of textual incorporation theory, the
di sappearance of non-textual parental rights, and
the rejection of federal court construction of
state common law all reflect this sanme basic
poi nt .

The principles wunderlying this revolution in
jurisprudence enphasized constitutional text and
an interpretive method based upon the original
meaning of the Constitution.? Federal power to

19. Reorganization of the Federal Judiciary: Hearings on S.
1392 Before the Senate Comm on the Judiciary, 75th Cong. 43
(1937) (statement of the Honorable Robert H  Jackson,
Assi stant Attorney Ceneral of the United States) ( “Judges who
resort to a tortured construction of the Constitution may
torture an anmendnent. You cannot anmend a state of mind and
nental attitude of hostility to exercise of governnental
power . . . ."); see infra notes 75-85 and acconpanying text.
20. Darby, Wckard and Erie all were unani nous opi ni ons.

21. Modern theories of originalism tend to distinguish
original neaning” from *“original intent.” See, e.g.,
Antonin Scalia, Common-Law Courts in a Civil-Law System The
Role of United States Federal Courts in Interpreting the
Constitution and Laws, in A Matter of Interpretation: Federal
Courts and the Law (Amy Gutmann ed., 1997); Randy E. Barnett,
The Oiginal Meaning of the Commerce Cause, 68 U Chi. L.
Rev. 101, 105 (2001). There is a longstanding debate
regarding the normative attractiveness and proper nethodol ogy
of originalism For proponents, see Keith E. Whittington,
Constitutional Interpretation: Text ual Meani ng, Ori gi nal
Intent, and Judicial Review (1999); Scalia, supra; Randy E.
Barnett, An Originalism For Nonoriginalists, 45 Loy. L. Rev.
611 (1999) [hereinafter Barnett, Oiginalism; and Richard S.
Kay, Adherence to the Oiginal Intentions in Constitutional
Adj udi cation: Three Objections and Responses, 82 Nw U L.
Rev. 226, 233 (1988). See also Robert H Bork, The Tenpting of
Anerica: The Political Seduction of the Law 145 (1990). For
critiques, see Ronald Dworkin, Law s Enpire 359-69 (1986);
Paul Brest, The M sconceived Quest for the Original
Understanding, 60 B.U L. Rev. 204 (1980); H Jefferson
Powel |, The Oiginal Understanding of Oiginal Intent, 98
Harv. L. Rev. 885 (1985); and Mark V. Tushnet, Follow ng the
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regul ate commerce  was now |inked to t he
“original ” views of John Mrshall.? Non-textual
liberties like freedom of contract and parental
rights were discarded and the newy articulated
theory of textual incorporation replaced the
coomon |law method of Lochner.? Uwilling to
enbrace the logical end of textual incorporation
theory (total i ncor poration), rough consensus
ener ged around t he t heory of “Preferred
Freedons,” a theory which [imted incorporation to
those texts in the Bill of R ghts of particular
i nportance to the Founders. ?*

The New Deal Revolution constructed by the
Suprene Court transcended politics. In its
struggle to provide a principled account of post-
Lochner judicial review, the Suprenme Court altered
the shape of judicial review and in doing so
altered the shape of the Constitution. Wth a
nodern Suprene Court nore willing than any of its
predecessors to question the legitimcy and scope
of the New Deal, it is nore critical than ever
t hat we understand the nature and scope of the New
Deal Revol ution. Just as the records of the
Phi | adel phia Convention play an inportant role in
our understanding of the Founding, so should the
records of the New Deal “Convention” of 1937 play
a critical role in our understanding of the New
Jurisprudential Deal.

Part | traces the evolution of individual rights
under the Fourteenth Anendnent in the period
between 1868 and 1937. Al though liberty of
contract is associated with the Lochner Court,
economic rights like labor and trade have their
roots in nid-nineteenth century common |law. There
is evidence that the franmers of the Fourteenth

Rules Laid Down: A Critique of Interpretevism and Neutral
Principles, 96 Harv. L. Rev. 781 (1983).
This paper wll not address either the legitimacy or the
met hodol ogy of original meaning analysis. My purpose is to
explore jurisprudential choices of the New Deal Court.
VWhat ever the appropriate role or nethodology of originalism
the Justices of the New Deal Convention expressly grounded
much of the revolution upon text and what they claimed was the
original neaning of the Constitution.

22. See Wckard v. Filburn, 317 U'S. 111 (1942); United
States v. Darby, 312 U S. 100 (1941).

23. See infra Part II1.C.

24. See infra Parts II11.B, D-E.
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Amendnment anticipated such liberties wuld be
protected under the Privileges or Imunities
C ause of the Fourteenth Amendnent. Tenporarily
bl ocked by the Court’s restricted reading of the
Privil eges or I Mmuni ties G ause in t he

Sl aught er house Cases, however, economic liberties
eventually were identified as comon |aw rights

pr ot ect ed under t he Due Process C ause.
Substantive Due Process rights during the Lochner
period went beyond economic liberties, however,

and included freedom of speech, press and parental
aut onony. Fol |l owi ng the nethodol ogy of Lochner and
Twining v. New Jersey, the Court explained its
efforts as identifying fundanental aspects of the
common | aw. Under this approach, the fact that
speech and press were listed in the text of the
Bill of Rights was irrelevant to enforcenent as a
due process liberty.

Part |1 addresses the inpact of the New Deal
Revol ution on the protection of individual rights.
Roosevelt’s appointees to the Suprenme Court
arrived with the task of constructing a revolution
wi t hout the benefit of a constitutional anendment.
Lacking a textual mandate, the Court enbarked on a
revolution of jurisprudence—the construction of a
new and nore legitimte approach to judicial
revi ew. The core principle of this
jurisprudential revolution was the enbrace of
textual originalism Regardless of its history as
a comon law right, Iliberty of <contract was
nowhere nentioned in the text of the Constitution
and therefore could not be a legitimte ground for
interfering in the political process. Simlarly,
t he Tent h Amendnent cont ai ned no express
restrictions on the powers of Congress, but stood
as “a mere truismi regarding the reserved powers
of the States. No |onger constrained by an
unjustifiably br oad r eadi ng of t he Tent h
Amendnment, the Court returned interpretation of
the commerce power to what it clainmed was the
ori gi nal understandi ng of the Founders.

The New Deal’s jurisprudential revolution went
wel | beyond the transient political goals of the
New Deal Denocrats. At the same tinme the Court
abandoned common law liberty of contract, it also
abandoned judicial construction of state conmon
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law in Erie Railroad Co. v. Tonpkins. De-coupling
judicial review fromthe comon | aw net hodol ogy of
t he ni net eenth century had addi ti onal
consequences. If the error of Lochnerian liberty
of contract was its lack of textual foundation,
t hen Lochnerian parental autonony shared the sane
error. In order to survive the New Deal
Revol uti on, decisions like Meyer v. Nebraska and
Pierce v. Society of Sisters would have to be
recharacterized to represent judicial protection
of textual rights like religious freedom and equa
protection under the |aw. As of 1937, parental
rights di sappear ed from the due process
jurisprudence of the New Deal Court.

In Part 111, | explore the birth and evolution of
the I ncorporation Doctrine. Prior to 1937, there
had been no reason to speak of incorporating the
“texts” of the First Amendnent because |iberties
like speech and press wer e pr ot ect ed as

fundamental |iberties under the common | aw. The
fact that they were (or were not) nentioned in the
Bill of Rights was irrelevant. The abandonnment of

common | aw nethodology and the new enphasis on
textual originalism required a new justification
for t he enf or cenent of i ndi vi dual rights,
including those of speech and press. In the
period between 1937 and 1947, the justices debated
vari ous appr oaches to post - Lochner j udi ci al
review. Justice Felix Frankfurter advocated a
political process nodel in which the Court
generally deferred to the political branches
except in situations involving equal access to the
|l evers of political reform Adopted by a majority
of the Court in the first years of the New Deal

Frankfurter’s Political Process nodel was soon
di spl aced by the Preferred Freedons nodel in which
sone, but not all, of the texts of the Bill of
Rights were incorporated into the Fourteenth
Amendnent . Choosing selective over total textua
i ncor poration, however, raised a host of difficult
issues for the New Deal Court. The fanous
i ncorporation debates between Justices Frankfurter
and Black are, in fact, debates over the neaning
of the New Deal. Both Frankfurter and Bl ack
understood the central purpose of the Revolution
was to establish a principled nmet hod of
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constitutional interpretation in a world which had
rejected the comon |aw nethodol ogy of Lochner.
In this new world, judicial review revolved around
text and original neaning. Their di sagreenent
over the nature of due process triggered the first
serious investigation of the original neaning of
the Fourteenth Anmendment since the Sl aughterhouse
Cases.

In Part IV, | explore the inplications of view ng
the New Deal Revolution as a revolution in
jurisprudence. First, whatever the political
goal s of the New Deal Denocrats, they were not the
stated goals of the New Deal Court. I nst ead of
constitutionalizing Roosevel ti an pr ogr essi vi sm
the Court self-consciously placed both |aissez-
faire capitalism and progressive redistributionism
within the Ilegitimate reach of the political
process. Efforts to define the New Deal
Revolution in terms of progressive politics, thus,
is at odds with the original intentions of the New
Deal Court. Secondly, the New Deal enphasis on
textual originalismconflicts with both the nodern
enbrace of non-textual comon law rights [ike
privacy and parental autonomy, and wth the
increasing use of federalism principles as a
substantive limt on the otherw se plenary powers
of Congress. If one enbraces the New Deal as a
“constitutional nonent,” it appears one nust
reject both non-textual due process liberties and
non-t ext ual federali st restraints on federal
power .

l. | NDI VI DUAL RI GHTS PRI OR TO 1937

The Lochner Court enbraced both freedom of
contract and freedom of speech as liberties
protected by the Due Process Clause of the
Fourteenth Anmendnent.?® Although the npdern Court
continues to protect freedom of speech as a Due
Process liberty, nost | egal hi storians today
believe that the Privileges or Imunities C ause
was the intended vehicle for protecting individual

25. See Grosjean v. American Press Co., 297 U.S. 233 (1936);
Near v. Mnnesota, 283 U S 697 (1931); Gtlow v. New York,
268 U.S. 652 (1925); Lochner v. New York, 198 U S. 45 (1905);
Al |l geyer v. Louisiana, 165 U.S. 578 (1897).
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rights against state action.?® The Privileges or

Imunities Cl ause, however, likely was intended to
protect conmmon |aw economic rights, as well as
rights |like freedom of speech and religion.
Appr eci ating t he comon roots of econom ¢
liberties and nodern incorporated rights is
critical to understanding the dilemma faced by the
New Deal Court. If enforcing liberty of contract
was no | ess —and no nore — egiti mte t han
enforcing freedom of speech, t hen what

interpretive nethodology justifies enforcenment of
one and not the other?
A. The Oigins of Econom c Rights

The Privileges or Inmmunities C ause decl ares that
“[n]o state shall make or enforce any |aw which

shall abridge the privileges or immunities of
citizens of the United States.” # There is a
growing body of Iliterature suggesting that this
phrase was intended to include some, if not all,
of t he first ei ght amendnent s to t he

26. See Akhil Reed Amar, The Bill of Rights: Creation and
Reconstruction (1998) [hereinafter Amar, Bill of R ghts];
M chael Kent Curtis, No State Shall Abridge: The Fourteenth
Amendnment and the Bill of Rights (1986) [hereinafter Curtis,
No State]; Akhil Reed Amar, Did the Fourteenth Anendnent
Incorporate the Bill of Rights Against States?, 19 Harv. J.L.
& Pub. Pol’'y 443 (1996); Akhil Reed Amar, The Bill of Rights
and the Fourteenth Amendnent, 101 Yale L.J. 1193 (1992);
Richard L. Aynes, On Msreading John Bingham and the
Fourteenth Amendnent, 103 Yale L.J. 57 (1993) [hereinafter
Aynes, M sreading John Binghani. For additional argunents
suggesting the significance of the Privileges or Immunities
Cl ause, see John Hart Ely, Denobcracy and Distrust: A Theory of
Judicial Review 22-30 (1980); WIlliam Wnslow OCrosskey,
Charl es Fai r man, “Legislative Hi story, ” and t he
Constitutional Limtations on State Authority, 22 U Chi. L.
Rev. 1 (1954); and Philip B. Kurland, The Privileges or
Immunities Clause: “Ilts Hour Cone Round at Last”?, 1972
Wash. U L.Q 405. Justice Hugo Black al so suggested a new
look at the Privileges or Inmunities Cause in Adanson v.
California, 332 U S. 46, 68-92 (1947) (Black, J., dissenting).

Even if not all nodern scholars are convinced about the
original intent to incorporate the Bill of R ghts by way of
the Privileges or Imunities Clause, | am not aware of a

single scholar who argues that the framers intended the Due
Process O ause to be the vehicle for incorporation.

27. U.S. Const. anend. XIV, §8 1. Although rendered close to
a dead letter in the Sl aughterhouse Cases, the Suprene Court
recently has signaled a renewed interest in the Privileges or
Immunities Clause. See Saenz v. Roe, 526 U. S. 489 (1999).
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Constitution.?® \Wiether one is persuaded by this
argunent,?® the sane evidence suggests that
privileges or immunities were understood to
i ncl ude nor e t han j ust t he first ei ght
anendnent s. *  Justice Bushrod Washi ngton described
the right to pursue a trade as a privilege and
imunity protected by Article 1V.% According to
Justice Washington, whose opinion in Corfield was
used throughout the Reconstruction debates in
Congr ess, * privil eges and imunities of
citizenship included “[t]he right of a citizen in
one state to pass through, or to reside in any
other state, for purposes of trade, agriculture,
prof essional pursuits, or otherw se. "% The
status  of economc rights was particularly

28. See sources cited supra note 26. For an opposing view
see Raoul Berger, The Fourteenth Anendnent and the Bill of
Rights (1989) [hereinafter Berger, Fourteenth Anendnent];
Raoul Berger, Incorporation of the Bill of Rights: Akhil
Amar’'s Wshing Well, 62 U GCn. L. Rev. 1, 3 (1993); Raoul
Berger, Incorporation of the Bill of Rights in the Fourteenth
Amendnment: A Nine-Lived Cat, 42 Chio St. L. J. 435 (1981)
[hereinafter Berger, N ne-Lived Cat]; Charles Fairnan, A Reply
to Professor Crosskey, 22 U Chi. L. Rev. 144 (1954)
[hereinafter Fairman, Reply]; Charles Fairman, Does the
Fourteenth Amendnent Incorporate the Bill of Rights?, 2 Stan.
L. Rev. 5 (1949) [hereinafter Fairman, Fourteenth Anendnent].

29. | believe the evidence does support such a concl usion.
See Kurt T. Lash, Power and the Subject of Religion, 59 Chio
St. L.J. 1069 (1998) [hereinafter Lash, Power and Religion];
Kurt T. Lash, The Second Adoption of the Establishment d ause:
The Rise of the Nonestablishment Principle, 27 Ariz. St. L.J.
1085 (1995); Kurt T. Lash, The Second Adoption of the Free
Exercise Cause: Religious Exenptions Under the Fourteenth
Amendnment, 88 Nw. U L. Rev. 1106 (1994) [hereinafter Lash,
Free Exercise d ause].

30. See Howard G Il nman, The Constitution Besieged: The Rise
and Denmi se of Lochner Era Police Powers Jurisprudence (1993);
Al fred Alvins, Freedom of Choice in Personal Servi ce
CQccupati ons: Thirteenth Amendnent Limtations on
Antidiscrimnation Legislation, 49 Cornell L.Q 228 (1964);
Al fred Alvins, The Right to Wrk and the Fourteenth Anendnent:
The Original Understanding, 18 Lab. L.J. 15 (1967); Al an
Meese, WII, Judgment, and Economic Liberty: M. Justice
Souter and the Mstranslation of the Due Process C ause, 41
Wn & Mary L. Rev. 3 (1999); Jeffrey Rosen, Translating the
Privileges or Imunities Cause, 66 Geo. Wash. L. Rev. 1241
(1998) .

31. See Corfield v. Coryell, 6 F. Cas. 546, 552 (C C. E D
Pa. 1823)(No. 3230).

32. See Curtis, No State, supra note 26, at 73; Amar, Bill
of Rights, supra note 26, at 178.

33. Corfield, 6 F. Cas. at 552.
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inmportant to md-nineteenth century Republicans.
The slogan of the Republican Party in 1856 and
1860 demanded free speech, free soil, free |abor,
and free nen.?3 Following the Cvil ar ,
protecting economc rights was a major part of the
Reconstructi on agenda. The Civil Rights Act of
1866, w dely regarded as the precursor to the
Fourteenth Amendnent, guaranteed to “citizens[] of

every race and color . . . the sanme right . . . as
is enjoyed by white citizens . . . to nmake and
enf orce contracts, . . . pur chase [ and] .
sell . . . property, and to [receive the] full and
equal benefit of all laws . . . for the security
of person and property . . . ." % Finally, the
same views were shared by those who played
i mpor t ant rol es in shapi ng t he Fourteenth
Anmendnent . John Bi ngham franer of Section One of
the Fourteenth Amendnent, insisted that “[t]he
equality of all to the right to. . . work and
enjoy the product of their toil” was a privilege
of United States citizenship.?3® Obvi ousl y,

economc liberty—t he right to earn bread by the
sweat of your brow—had a special resonance to
those who had opposed slavery.? Protection of
t hese rights, however, was not [imted to

34. See Richard Sewell, Ballots for Freedom 284 (1976).

35. Civil Rights Act of 1866, ch. 31, 8§ 1, 14 Stat. 27
(1866) (codified at 42 U S.C. § 1982 (1994)).

36. Cong. dobe, 35th Cong., 2d Sess. 985 (1859) (statenent
of Rep. Binghan); see also Cong. dobe, 34th Cong., 3d Sess.
140 (1857) (statenent of Rep. Binghan) (stating that equality
“protects not only life and liberty, but also property, the
product of labor. . . . [and] contenplates that no nman shall
be wongfully deprived of the fruit of his toil any nore than
of his life”). Bingham also indicated that the Privil eges or
Immunities Cause included nore than just the Bill of Rights.
According to Bingham “the privileges and immunities of
citizens of the United States, as contradistinguished from
citizens of a State, are chiefly defined in the first eight
amendnents to the Constitution of the United States.” Cong.
G obe, 42 Cong., 1st Sess. app. 84 (1871) (statenent of Rep.
Bi ngham) (enphasis added). But see Mchael Kent Curtis, Two
Textual Adventures: Thoughts on Readi ng Jeffrey Rosen’s Paper,
66 Geo. Wash. L. Rev. 1269, 1284, 1291 (1998) [hereinafter
Curtis, Thoughts] (arguing that nenbers of the thirty-ninth
Congress expressed a variety of views regarding the right to
contract and own property, and that nore research needs to be
done) .

37. See Abraham Lincoln, Second Inaugural Address (March 4,
1865), in Inaugural Addresses of the Presidents of the United
States 142 (U.S. Gov't Printing Ofice 1989).



LASH BP 11/30/01 11:39 AM

114 FORDHAM LAW REVI EW [Vol. 70
situations involving racial discrimnation. The
abridgment of civil rights that occurred under

sl avery extended to whites and bl acks, a fact that
eventual ly galvanized northern opposition to
sl avery. ®

In the Slaughterhouse Cases, a mmjority of the
Suprene Court rejected both incorporation of the
Bill of Rights and protection of fundanental
economic rights as privileges or immunities.?®
Di ssenting, Justice Field argued that economc
rights were anong the privileges or inmmunities of
United States citizens which states may not
abridge.* Justice Bradley, in his dissent, argued
that both Justice Washington’s list in Corfield,

and rights such as those listed in the First
Amendnent, were “privileges or inmmnities” of
United States citizens.* In enbracing Corfield

38. Mchael Curtis points out that the Fourteenth Anendnent
was not just about racial discrimnation, but also was
intended to respond to the suppression of civil liberties of
whites and blacks. See Curtis, Thoughts, supra note 36, at
1275.

39. See The Sl aughterhouse Cases, 83 U S. 36 (1872). Prior
to the Slaughterhouse Cases, a lower federal court tw ce had
ruled the Bill of Rights was protected under the Privil eges or
Immunities Clause. See United States v. Hall, 26 F. Cas. 79,
81-82 (C.C.S.D. Ala. 1871); United States v. Mall, 26 F. Cas.
1147 (C.C.S.D. Ala. 1871).

40. See The Slaughterhouse Cases, 83 US. at 97 (" The
privileges and imunities designated are those which of right
belong to the citizens of all free governnents. Cearly anong
these nust be placed the right to pursue a |awful enploynment
in a lawful manner, without other restraint than such as
equally affects all persons.”); see also id. at 106 ( “There
is no nore sacred right of citizenship than the right to
pursue unnol ested a |awful enmployrment in a |lawful manner. It
is nothing nore nor less than the sacred right of |abor.”
(internal quotes onmitted)).

41. Justice Bradley wote:

But others of the greatest consequence were enunerated,
al t hough they were only secured, in express ternms, from
invasion by the Federal governnent; such as the right
of habeas corpus, the right of trial by jury, of free
exercise of religious worship, the right of free speech
and a free press, the right peaceably to assenble for
the discussion of public neasures, the right to be
secure agai nst unreasonabl e searches and seizures, and

above all, and including alnost all the rest, the right
of not being deprived of life, liberty, or property,
wi t hout due process of |aw These, and still others

are specified in the original Constitution, or in the
early anendnents of it, as anobng the privileges and
immunities of citizens of the United States, or, what
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and econom ¢ liberty, Field and Br adl ey
antici pated Lochnerian freedom of contract.

is still stronger for the force of the argument, the
rights of all persons, whether citizens or not. But
even if the Constitution were silent, the fundanental
privileges and imunities of citizens, as such, would
be no less real and no less inviolable than they now

are. It was not necessary to say in words that the
citizens of the United States should have and exercise
all the privileges of citizens; the privilege of

buyi ng, selling, and enjoying property; the privilege
of engaging in any |lawful enployment for a livelihood;
the privilege of resorting to the laws for redress of
injuries, and the |Ilike. Their very citizenship
conferred these privileges, if they did not possess
t hem bef ore.

Id. at 118-119.

42. See James W Ely, Jr., The Chief Justiceship of Mlville
W Fuller, 1888-1910, 64 (1995); Stanley Morrison, Does the
Fourteenth Anendment |Incorporate the Bill of Rights?: The
Judicial Interpretation, 2 Stan. L. Rev. 140, 172 n.63 (1949);
Bryan H Wldenthal, The Lost Conpronise: Reassessing the
Early Understanding in Court and Congress on Incorporation of
the Bill of Rights in the Fourteenth Amendnent, 61 Chio St.
L.J. 1051, 1091-92 (2000).

M chael Curtis has tentatively argued agai nst readi ng econom c
liberties into the Privileges or Immunities ause. See
M chael Kent Curtis, Resurrecting the Privileges or Immunities
Clause and Revising the Slaughterhouse Cases W thout Exhum ng
Lochner: Individual Rights and the Fourteenth Anmendment, 38
B.C. L. Rev. 1, 3 (1996) [hereinafter Curtis, Resurrecting the
Privileges or Imunities C ause]. First, Curtis argues that
many of the framers of the Fourteenth Amendnent did not want
to totally destroy the independent character of the states,

something which would be threatened by econonmic liberty
protections & la Lochner. See id. at 101-02. Secondly, Curtis
notes that the Equal Protection Clause nost Ilikely was
intended to protect against invidious classifications Iike
race, religion and ethnicity, but not against econonic
classifications. See id. at 82. Third, the Republicans

intended to protect suspect classes |like African Americans in
the South. See id. at 37. Thus, according to Curtis, it would
be ironic to interpret the nmeaning of the Privileges or
Immunities Clause in a manner that advantages corporate power
over the relatively weak individual. Id. at 99. Fourth, to
what ever extent wealth-based classifications were thought
i nappropriate in 1868, that view was rejected with the passage
of the Sixteenth Anendment which nmade room for the progressive
income tax and wealth redistribution. Id. at 92. Finally, the
framers of the Fourteenth Amendnment |ikely would have agreed
with progressives who Jlater would characterize econonic
exploitation as a formof slavery. See id. at 99.

Acknow edging that these are nerely tentative argunents, a
brief response nevertheless is in order. First, Curtis seemns
to downplay the role free contract/free |abor played in the
passage of the Civil R ghts Act and the adoption of the
Fourteenth Amendment. As | point out above, there is clear
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Judicial enforcenent of common |aw economc
rights fit confortably wthin the comon |aw
approach to individual |iberty that dom nated
nineteenth century jurisprudence.* Lochneri an

textual and  historical support for fundamental econonic
rights —at |east the protection against unreasonable econonic
classifications. Secondly, there is no nore reason to eschew
“liberty of contract” for federalism reasons than there is
to eschew incorporation of the Bill of R ghts. Enforcenment of
either set of liberties would rework the relationship between
the federal governments and the states. I ndeed, the greater
threat to the states in 1868 would have been protection of
liberties like free speech, free press and equal protection.
Including econonmic liberties would not have raised serious
state concerns since broad state regulation of the econony
remai ned years in the future. In other words, no one in 1868
woul d |ikely have viewed protection of liberty of contract as
any nmore of a rewrking of federalism than any other
“incorporated” right.
In regard to Curtis’s attenpt to linmt equal protection to
certain suspect or invidious classifications, certainly race
discrimnation was a Republican target. But there is no
reason to think Republicans would have viewed class warfare-
based discrimnation as non-invidious. See Rosen, supra note
30, at 1263. At the very least, Republicans believed the
Equal Protection C ause woul d forbid unr easonabl e
di scrimnation, and judicial review of economic |egislation
was as fair gane as any other area of |aw used by the southern
states to di sadvantage bl acks and suppress dissent.
As far as the “Progressive”’ i mpact of the Sixteenth
Anendnent is concerned, to date no one has undertaken to show
that the original intent behind the Sixteenth Amendment was
broad enough to invalidate Lochnerian economc rights. There
is no textual reason to read the Sixteenth Amendnent as
changing anything outside the area of taxation. Nor am |
aware of any schol arship suggesting that the drafters of the
Si xteenth Amendnent (or even later nenbers of the New Deal
Court) believed its inpact extended to liberty of contract
In this regard, the Sixteenth is nore like a “superstatute”
than a transformative anmendnent. See Ackernman, Foundations,
supra note 5, at 91.
Finally, regarding the “slavery” of economc exploitation
It is anachronistic to read later econonmic concerns as
af fecting public understanding of privileges or imunities in
1868. In the end, Curtis’s argunents seem nore pragnmati c than
hi storical. Indeed, he is wlling to abandon originalist
understanding of the Privileges or Imunities Cause if such
an approach | eads to Lochner. Curtis, Thoughts, supra note 36
at 1290-92. To a conprehensive originalist, however, whether
such an account would lead to the restoration of Lochner
depends on the constitutional status of the New Deal
Revol uti on. Presumably, “The People” could have enbraced
liberty of contract in 1868, but rejected it in 1937

43. See Bruce Ackerman, Liberating Abstraction, 59 U Chi
L. Rev. 317, 340 [ herei nafter Acker man, Li berating
Abstraction] ( “Freedom of contract is deeply entrenched in
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concerns about class legislation were commopn in
m d- ni neteenth century America.* Laws taking
property away from A and giving it to B were as
unreasonable as laws regulating contract and
property on the basis of race.® According to
Thomas Cool ey,

[t]he general rule is that every person sui juris
has a right to choose his own enploynment, and to
devote his labor to any calling, or at his option
to hire it out in the service of others. This is
one of the first and highest of all civil rights,
and any restrictions that discrimnate against
persons or classes are inadm ssible.“°

Al t hough devel opnent of economc rights under the
Privileges or Imunities C ause was cut off by the
Sl aught erhouse Cases,*” those sane common |aw
rights eventually were enbraced by the Lochner

Court as aspects of Iliberty protected under the
Due Process C ause. In Allgeyer v. Louisiana,“®
Justi ce Peckham decl ar ed:

The liberty nment i oned in [the Fourteenth

Anendnment] neans, not only the right of the
citizen to be free from the nmere physical
restraint of his person, as by incarceration, but
the term is deemed to enbrace the right of the
citizen to be free in the enjoynent of all his

the Free Labor and Abolitionist sources of the Reconstruction
Anmendnents, with roots that run as deep as the Enlightennent
and Conmonwealth ideas that provide the interpretive context
for the Founding Bill of Rights.”).

44. See Rosen, supra note 30, at 1263.

45. See id. (stating that “Reconstruction-era Republicans
repeatedly invoked two different nodels of inpermssible
classification—a prohibition on class legislation and an
anti-caste principle . . . . [Rlegulation in the public
i nterest was perm ssi bl e, but . . . redi stributive
regul ati ons, which take property away fromA and give it to B
were inherently suspect”); see also Jeffrey Rosen, C ass
Legi slation, Public Choice, and the Structural Constitution,
21 Harv. J.L. & Pub. Pol’y 181, 183 (1997) (citing G I man,
supra note 30, at 33-45).

46. Thomas Cool ey, The General Principles of Constitutiona
Law in the United States of Anerica 231 (1880) (enphasis
omtted); see also Allgeyer v. Louisiana, 165 U S. 578, 591
(1897) (“In the privilege of pursuing an ordinary calling or
trade, and of acquiring, holding, and selling property must be
enmbraced the right to nmake all proper contracts in relation
thereto. ).

47. See The Sl aught erhouse Cases, 83 U. S. 36 (1872).

48. 165 U.S. 578 (1897).
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faculties; to be free to use themin all |awful
ways; to live and work where he will; to earn his

livelihood by any lawful calling; to pursue any
livelihood or avocation, and for that purpose to
enter into all contracts which my be proper,
necessary and essential to his carrying out to a
successf ul concl usi on t he pur poses above
ment i oned. 4°

Havi ng el evated the comon | aw freedom of contract
to protected liberty status in Allgeyer, Peckham
and the Court vigorously enforced that right
against state attenpts to enact wage and hour
| egislation, the nost (in)fanmous exanple being
Lochner v. New York.*° Al though currently

49. |d. at 589. Continuing, Peckham cited Justice Bradley's

concurrence in Butchers’ Union Co. v. Crescent City Co.:
The right to follow any of the commobn occupations of
life is an inalienable right. It was formulated as
such under the phrase “pursuit of happiness” in the
Decl arati on of |ndependence, which conmenced with the
fundamental proposition that “all men are created
equal, that they are endowed by their Creator wth
certain inalienable rights; that anong these are life,
liberty and the pursuit of happiness.” This right is
a large ingredient in the civil liberty of the citizen.
Again, [at 111 U S. 764] the learned justice said: “I
hold that the liberty of pursuit —the right to follow
any of the ordinary callings of life—s one of the
privileges of a citizen of the United States.” And
again, [at 111 U S. 765]: “But if it does not abridge
the privileges and imunities of a citizen of the
United States to prohibit him from pursuing his chosen
calling, and giving to others the exclusive right of
pursuing it, it certainly does deprive him (to a
certain extent) of his liberty; for it takes from him
the freedom of adopting and followi ng the pursuit which
he prefers; which, as already intimated, is a material
part of the liberty of the citizen.” It is true that
these remarks were made in regard to questions of
nmonopoly, but they well describe the rights which are
covered by the word “liberty” as contained in the
fourteenth amendment.

Id. at 589-90 (quoting Butchers’ Union Co. v. Crescent City

Co., 111 U S. 746, 762, 764, 765 (1883) (Bradley, J.,

concurring)).

50. See Lochner v. New York, 198 U S. 45, 53 (1905). The

Court stated:
The general right to nake a contract in relation to his

business is part of the liberty of the individual
protected by the Fourteenth Anmendment of the Federal
Constitution. . . . Under that provision no State can
deprive any person of life, liberty or property w thout

due process of |aw. The right to purchase or to sell
labor is part of the liberty protected by this
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associated with a disfavored approach to judicial
review, freedom of contract had plausible roots in
the original nmeaning of the Fourteenth Anmendment
and was but one exanple of a nunber of individual
liberties protected by the Lochner Court.

B. Non-Econom ¢ Common Law Ri ghts

The Lochner Court did not Iimt |iberty under the
Fourteenth Anmendment to economc rights. The sane
year the Court stuck down the mninmum wage in
Adkins v. Children’s Hospital,® it also struck
down a state | aw prohibiting schools from teaching
German in Meyer v. Nebraska.®? Al t hough Meyer
involved a religious school,®* the Court did not
base its decision on religious liberty. I nst ead,
the Court invoked the right to acquire useful
know edge and the right of parents to control the
education of their children®—ights derived in
the same manner as liberty of contract.® Justice
McReynol ds for the majority explained that liberty
under the Fourteenth Arendnent

amendnment, unl ess there are circunstances whi ch excl ude
the right.
Id. (citation omtted)).
51. 261 U. S 525 (1923). Felix Frankfurter represented the
appel | ant s.
52. 262 U. S. 390 (1923).
53. The school was Lutheran. See id. at 397.
54. See id. at 400. The Court stated: “Plaintiff in error
taught this |anguage in school as part of his occupation. His
right thus to teach and the right of parents to engage him so
to instruct their children, we think, are within the liberty
of the Amendnent.” 1d. The Court further stated:
The American people have always regarded education and
acquisition of knowl edge as matters of supreme
i mportance which should be diligently pronoted. The
O di nance of 1787 declares, “Religion, norality, and
know edge being necessary to good governnent and the
happi ness of nmankind, schools and the nmeans of
education shall forever be encouraged.” Correspondi ng
to the right of control, it is the natural duty of the
parent to give his children education suitable to their
station in life; and nearly all the States, including
Nebr aska, enforce this obligation by conpul sory
laws . . . . Evidently the Legislature has attenpted
materially to interfere with the calling of nbdern
| anguage teachers, with the opportunities of pupils to
acquire know edge, and with the power of parents to
control the education of their own.

Id. at 400-01.

55. See id. at 399.
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denotes not nerely freedom from bodily restraint
but also the right of the individual to contract,
to engage in any of the conmon occupations of
life, to acquire wuseful know edge, to narry,
establish a hone and bring up children, to
wor ship God according to the dictates of his own
consci ence, and generally to enjoy t hose
privileges long recognized at common |aw as
essential to the orderly pursuit of happiness by
free nen. ®®

This right had the sane status as |liberty of
contract and was derived by the sane principle
which protected all “privileges |Iong recognized at
conmon | aw as essential to the orderly pursuit of
happiness by free nmen.” To support hi s
conclusion, MReynolds cites the Sl aughterhouse
Cases, Allgeyer, Lochner, Tw ning, and Adkins.?>’
Meyer becane an inportant touchstone for the
Lochner Court; later, when liberty of contract
came under assault, the pro-Lochner dissenters
cited Meyer in support of freedom of contract.®®
Two years later, in Pierce v. Society of
Sisters,® the Court relied on Meyer to strike down
the state of Oregon’s attenpt to require a public
school educati on. According to the Court,
“[u]lnder the doctrine of Meyer v. Nebraska, . .
we think it entirely plain that the Act of 1922

unreasonably interferes wth the liberty of
parents and guardians to direct the upbringing and
education of children under their control.” ®© As

was true for freedom of contract, this liberty was
derived not from the text but from “privileges
| ong recogni zed at common |aw. ” Neither Meyer nor
Pierce focused on religious liberty or ethnic
discrimnation, nmuch |ess spoke of incorporating
the Free Exercise Cause; Pierce did not nmention
religious liberty at all.®

56. 1d.

57. 1d.

58. See, e.g., Nebbia v. New York, 291 U S. 502, 547 (1934)
(McReynol ds, J., dissenting).

59. 268 U.S. 510 (1925). Justice MReynolds wote the
opi nion for a unani nous Court.

60. 1d. at 534-35.

61. The plaintiffs in Pierce were a Catholic parochia
school and a secular military acadeny. See id. at 531-32.
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C. The Bill of Rights Under Lochner

[I]t is possible that some of the personal rights
saf equarded by the first eight Amendnments agai nst
National action may also be safeguarded against
state action, because a denial of them would be a
denial of due process of law. . . . If this is
so, it is not because those rights are enunerated
in the first eight Amendnments, but because they
are of such a nature that they are included in
the conception of due process of |aw. ®2

—Twi ning v. New Jersey (1908)
The Doctrine of Incorporation as such did not

exist prior to 1937. Cases involving freedom of
speech, press and religion were decided according
to the comon |aw nethodology of cases Iike
Al'l geyer, Lochner, and Tw ning. Al t hough the
Court occasionally construed |I|iberty wunder the
Fourteenth Anmendnent to include a right expressly
mentioned in the Bill of Rights, the Court went
out of its way to separate considerations of due
process from textual inclusion of the Bill. In
Twining (1908), the Court turned aside a claim
that provisions of the Bill of R ghts were

necessarily aspects of either the Privileges or
Immunities or Due Process Cause.®® Even if the
Court had protected aspects of the first eight
Amendnments, “it is not because those rights are
enunerated in the first eight anendnents, but
because they are of such a nature that they are
included in the conception of due process of
law. " ® The definition of due process was to be
“gradual ly ascertained by the process of inclusion
and exclusion in the course of the decisions of
cases as they arise.” %

The Court’s common |aw approach to identifying
“liberty” did not give any degree of priority to
the textual provisions of the Bill of Rights. In
1897, the Court identified liberty of contract and
just conpensation as aspects of due process

62. Twining v. New Jersey, 211 U S 78, 99 (1908) (quoting
t he opi nion of Justice Mody).

63. 211 U S. 78 (1908) (rejecting the right against self-
incrimnation as a fundanental due process right).

64. 1d. at 99-100.

65. 1d. at 100.
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liberty —in that order.?®® In 1908, the Tw ning
Court rejected the textual right against self-
incrimnation.® In 1923, the Court protected the
non-textual liberty of contract in Adkins® and
parental rights in Meyer.® In 1925, the Court
relied upon Twining and Meyer to support its
conclusion “that freedom of speech and of the
press . . . are anong the fundanental personal
rights and ‘liberties’ protected by the due
process clause of the Fourteenth Anmendnent from
inpairment by the States.” ™ In 1932, the Court
again relied upon the Twining formula and read the
Due Process Clause to require a fair trial which,
in this case, required the assistance of counsel.™
In the 1936 case Grosjean v. Anerican Press Co., "
the Court cited Allgeyer—t he semnal I|iberty of
contract case— n support of its declaration that
“freedom of speech and of the press are rights of
t he sanme fundamental character, safeguarded by the
due process of law clause of the Fourteenth
Amrendnent. . . . "7

At no time did t he court refer to
“incorporation,” or, as would Justice Cardozo
years later, to “a process of absorption. ”™
Freedom of contract was not fundamental |y
different from freedom of speech; neither was
absor bed. They wer e bot h identified as

66. See Allgeyer . Loui si ana, 165 U. S 578 (1897)
(protecting liberty of contract); Chicago, Burlington & Quincy
R. Co. v. City of Chicago, 166 U.S. 226 (1897) (protecting
the right to just conpensation).

67. See Twining v. New Jersey, 211 U S. 78 (1908).

68. Adkins v. Children’'s Hosp., 261 U S. 525 (1923).

69. Meyer v. Nebraska, 262 U.S. 390 (1923).

70. Gtlowv. New York, 268 U S. 652, 666 (1925).

71. See Powell v. Alabama, 287 U S. 45 (1932) (due process
requires a fair trial, which in the capital punishment case
before the state court, required assistance of counsel); see
id. at 67-68 (quoting Twining, 211 US. at 99-100, that if
sone of the first eight Amendnents are considered aspects of
due process liberty “it is not because those rights are
enunerated in the first eight Amendnents, but because they are
of such a nature that they are included in the conception of
due process of law”).

72. 297 U.S. 233 (1936).

73. 1d. at 244 (“The word ‘liberty’ contained in that
amendnent enbraces not only the right of a person to be free
from physical restraint, but the right to be free in the
enjoynent of all his faculties as well.” (citation omtted)).

74. See Pal ko v. Connecticut, 302 U.S. 319, 326 (1937).
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f undanent al liberties at common | aw. What
mattered was following the common |aw doctrinal
approach of Allgeyer and Tw ning. Text ual
reference in the Bill was irrel evant.

. THE NEW DEAL TRANSFORMATI ON

They had becone legislators, not jurists. They
had taken into their own hands the right of self-
governnment for which our <colonial ancestors
f ought a | ong-drawn-out war agai nst G eat
Britain; and while no British court can supersede
an act of Parlianment, the descendants of those
who once fought Britain for legislative liberty
have found that liberty deftly stolen fromtheir
hands. "®

—The Nine dd Men (1937).

[T]he imediate difficulty was with the Justi ces,
not the Court or the Constitution.’

—Robert Jackson, The Struggle For Judicial
Supremacy (1941).

The Suprene Court’s battles with Roosevelt and
the New Deal are |egendary. Prior to 1937, the
Court occasional ly had uphel d gover nment
regul ation of |abor and the econony.’”” Key aspects
of Roosevelt’s first one hundred days | egislation,
however, were invalidated by the Court. Oh a
single day in 1935,7® in three unani mous opi nions,
the Court struck down the Frazier-Lenke Act which
had provided nortgage relief to bankrupt farners, ™
denied the President’s power to replace nmenbers of
i ndependent regul atory agencies,?® and invalidated
the National Industrial Recovery Act.8%  The next
year, the Court struck down the Agricultural

75. Drew Pearson & Robert S. Allen, The Nine Od Men 72
(1937).

76. Jackson, supra note 11, at 180.

77. See Nebbia v. New York, 291 U S. 502 (1934); The GCold
Cl ause Cases, 294 U. S. 240 (1935).

78. A day known as “Black Mnday.” See Oxford Conpanion to
the Suprene Court, Black Monday 75 (1992).

79. See Louisville Joint Stock Land Bank v. Radford, 295
U S. 555 (1935).

80. See Hunphrey's Ex'r v. United States, 295 U S. 602
(1935).

81. See Schechter Poultry Corp. v. United States, 295 U. S.
495 (1935).
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Adj ust ment Act, ® the Bitum nous Coal Conservation
Act,® and New York’s mnimum wage statute.®  The
Court’s interference with key aspects of the New
Deal infuriated the Denocrats. According to
Robert Jackson:

[A]t the threshold of the New Deal the Court had
established itself as a Suprene Censor of
| egi sl ati on. It expanded the concept of *“due
process, ” and tore it loose from its ancient
connotations; it restricted the concept of the
power to regulate interstate comerce, and cut
down the significance which John Marshall had
attributed to it. Wth these instrunents it
approved or disapproved each Ilaw, grudgingly
giving consent to any departure from |aissez
faire, or to any serious interference with the
power of property and enployers. | do not nean
to say that it never did give consent. . . . But
this only enphasizes the fact that the Court, and
not the |egislature, becanme the final judge of
what might be |aw . 85

By 1937, Roosevel t had submtted his court
packi ng pl an, % and Congress itself was considering
a nunber of constitutional anmendnents which would
allow the New Deal to proceed. Pr oposed
amendnents fell along two main lines: those which
sought to restructure the nature of judicial
review (for exanpl e, by provi di ng for a
congressional override of judicial opinions),?® and

82. See United States v. Butler, 297 U S. 1 (1936).

83. See Carter v. Carter Coal Co., 298 U S. 238 (1936).

84. See Mdrehead v. New York ex rel. Tipaldo, 298 U S. 587
(1936) .

85. Jackson, supra note 11, at 70.

86. Roosevelt proposed adding one justice for every Suprene
Court justice over age seventy. See The President Presents a
Plan for the Reorganization of the Judicial Bench of the
Governnent (February 5, 1937), in 6 The Public Papers and
Addresses of Franklin D. Roosevelt, 1937 51-66 (Samnuel
Rosenman ed., 1941). For a general discussion of the court
packi ng plan, see Ackerman, Transformations, supra note 5, at
317.

87. Senators Burton Weeler and Homer Bone proposed the
foll owi ng anendnent :

Section 1. In case the Supreme Court renders any
judgment hol ding any Act of Congress or any provision
of any such Act wunconstitutional, the question wth
respect to the constitutionality of such Act or
provision shall be pronptly subnmitted to the Congress
for its action at the earliest practicable date that
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those which sought to increase the regulatory
power of government (generally, by permtting
regulation of labor and the econony).?8 Sone
proposal s exenpt ed j udi ci al protection of
liberties listed in the Bill of Rights.® Justice

the Congress is in session . . . ; but no action shall

be taken by the Congress upon such question until an

el ection shall have been held at which Menbers of the

House of Representatives are regularly by law to be

chosen. If such Act or provision is reenacted by two-

thirds of each House of the Congress to which such

Menmbers are elected at such election, such Act or

provision shall be deemed to be constitutional and

effective fromthe date of such reenactnent.
S.J. Res. 80, 75th Cong, 1st Sess. (1937). VWeel er |ater
proposed exenpting decisions involving the Bill of Rights from
his amendnent. See Reorganization of the Federal Judiciary:
Hearings Before the Conmittee on the Judiciary, United States
Senate, 75th Cong. 485, 500 (1937) (statement of Sen.
VWheel er) .
Presidential advisors Benjamin Cohen and Tommy Corcoran
proposed a constitutional anendment which would have allowed
Congress to overrule a constitutional decision of the Suprene
Court by a two-thirds vote of each house or by a sinple
majority if an election had intervened. See Benjamin V. Cohen
& Thomas G Corcoran, Menorandum on Constitutional Problens,
Cohen Papers, Library of Congress (1937) (on file with the
Fordham Law Review); see also WIIliam Lasser, Justice Roberts
and the Constitutional Revolution of 1937 Was There a
“Switch In Tine”?, 78 Tex. L. Rev. 1347 (2000) (review ng
Cushnman, supra note 5).

88. Senator Henry Ashurst proposed an anendment to enable
Congress “to regulate agriculture, commerce, industry, and
| abor. ” Ackerman, Transformations, supra note 5, at 338.
Senat or Edward Costigan proposed anmendments which woul d enabl e
Congress to legislate for the general welfare where states
could not effectively do so; to enable Congress “to regulate
hours and conditions of |abor and to establish ninimum wages

in any enploynent and to regulate production, industry,
busi ness, trade, and commerce to prevent unfair nethods and
practices”; and to construe the Due Process C auses of the

Fifth and Fourteenth Anmendnents “to inpose no limtations
upon | egislation by the Congress or by the several states with
respect to any of the subjects referred to in section 1,
except as to the nethods or the procedure for the enforcenent
of such legislation.” See id. at 339. Senator WIIlianms Borah
followed Costigans’s anmendnent by proposing to add the
fol |l owi ng:
No state shall make or enforce any |aw respecting an
establishnment of religion or prohibiting the free
exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably
to assenble; and to petition the State or the
Governnent for redress of grievances.
Id. at 339.
89. Senator Wheeler, for exanple, agreed that “[n]easures
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Roberts’s switch in tinme, of course, effectively
put an end to both the court packing plan and
proposed constitutional anmendnents.

The national debate regarding the nature and
scope of the New Deal Revolution, however, did not
end with the Court’s decision in Wst Coast Hot el
v. Parrish. It was transferred to the Court.
Over the next sever al years, the justices
struggled over various drafts of post-Lochner
judicial review Momentum would swing first
toward restructuring the constitutional role of
the Court. Under Felix Frankfurter’s political
process appr oach, j udi ci al i ntervention was
l[imted to ensuring the proper functioning of the
denocratic process. Utimtely, consensus fornmed
around an appr oach to constitutional
interpretation that enphasized the role of text
and ori gi nal i nt ent in interpreting t he
Constitution. This jurisprudence of textua
originalism explained the abandonment of Lochner
and justified the Court’s continued role as
protector of individual liberties under the newy
articul ated Doctrine of |ncorporation.

A.  Judicial Methodol ogy and the New Deal Court

Prior to 1937, mmjoritarian regulation of |abor
and t he econony had been t he exception.
Afterward, it becane the rule. According to Chief
Justice Hughes, “[l]iberty under the Constitution
is thus necessarily subject to the restraints of
due process, and regulation which is reasonable in
relation to its subject and is adopted in the
interests of the community is due process.” %
Since the Court’'s decision in Parrish, not a
single comercial regulatory law has been struck

down as beyond Congress’ conmerce power. The
Revol ution involved nore than the initiation of a
wi nning streak, however. The New Deal Court

abandoned an entire method of judicial review and

violating the human rights guaranteed in the first ten
amendnents . . . would be excepted, per haps, in this
amendnment.” Ackerman, Transformations, supra note 5, at 332.
90. The switch is generally regarded as having occurred with
the Court’s upholding of Washington State’s m nimum wage |aw
in West Coast Hotel v. Parrish, 300 U S. 379 (1937).
91. Id. at 391.
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did so in a manner that sent shock waves across

numerous |ines of doctrine, i ncluding federal
conmerce power, taxing and spending, state police
power, individual rights and federal common |aw. %

The dramatic upheaval called for an explanation.®
Unable to justify the change as the result of a
constitutional anmendnent, the Court enbraced a new
met hod of judicial review

B. Changed Circunstances Doctrine

W have been relegated to the horse-and-buggy

92. Some schol ars have argued that the New Deal Revolution
was less a revolution and nore a gradual evolution in
doctrine —with roots prior to 1937. See Cushman, supra note 5,
at 84, 154 (arguing that Nebbia set the stage for 1937 cases
like Parrish). Professor Cushman, for exanple, naintains that
Nebbia signaled the end of judicial obstruction, the Court
havi ng abandoned the public/private distinction marking the

limts to governnent regulatory power. See id. Cushman’ s
appr oach, however, focuses on the doctrinal i nnovati ons
necessary to uphold critical aspects of the New Deal. Thi s

wi n/l oss approach to determ ning when the revol ution occurred
downpl ays the role of judicial doctrine. The nenbers of the
Court, however, saw matters quite differently: what counted
was the Court’s interpretive method. For Robert Jackson’s
description of the New Deal Court, see supra note 85 and
acconpanyi ng text.

The problem was with the Court’s nethodol ogy, not sinply the
win-loss record of New Deal prograns. This is why cases
decided in favor of the New Deal that neverthel ess maintained
the general pre-New Deal approach to judicial review did not
generate nmuch in the way of dissent. See NLRB v. Jones &
Laughlin Steel Corp., 301 U S 1 (1937); see also Ackernan,
Transformations, supra note 5, at 363 (remarking on the
“unrevolutionary” nmmjority opinion in Jones & Laughlin). It
was only with the abandonnent of Lochnerian methodol ogy that
the dissenters cane out wth their guns blazing—hey
recogni zed a revolution in the nmaking. See, e.g., Parrish, 300
US at 400 (Sutherland, J., dissenting). For additional
problens with Cushman’s internalist perspective, see supra
note 6.

93. Roberts did not explain his vote in Jones & Laughlin or
Parri sh. Following Justice Roberts’'s death, Justice
Frankfurter published a nenobrandum Roberts had sent to him
which purported to explain why Roberts had voted to strike
down the programin Tipaldo after having upheld the programin
Nebbi a. In the menorandum Roberts explained that no one in
Ti pal do had asked whether Adkins should be overruled. Felix
Frankfurter, M. Justice Roberts, in O Law and Men 204
(Philip Elman ed., 1956). Such a procedural nicety seens in
conflict with Roberts’s joining the decision in Erie to strike
down al nost one hundred years of case |aw despite not having
been asked to do so by either litigant.
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definition of interstate comerce. ®

—Franklin D. Roosevelt (1935).

A conmmon criticism of the Court prior to 1937,
encouraged by Roosevelt,® was its failure to
consider the current economc energency in its
interpretation  of the Constitution.® The
i nportance of considering prevailing circunstances
in judicial construction of statutes had been

pressed for decades by jurists like Louis
Brandei s, °” and sonme nenbers of the pre-New Deal
Court, who bel i eved it shoul d apply to
constitutional interpretation as well. The idea
was that the Constitution should adapt to changi ng
ci rcunst ances. For exanple, in Hone Building &

Loan Ass’'n v. Blaisdell,®® Chief Justice Hughes |ed
a majority to uphold a state debtor relief statute
against a claimthat the law violated the Contract

C ause. H's opinion not only rejected the idea
t hat the Constitution should be interpreted
according to its original intent, it expressly

found such intent to be irrelevant:®

It is no answer to say that this public need was
not apprehended a century ago, or to insist that
what the provision of the Constitution meant to
the vision of that day it nust nmean to the vision

of our tine. If by the statenent that what the
Constitution neant at the time of its adoption it
nmeans to-day, it is intended to say that the

94. The Two Hundred and Ninth Press Conference (My 31,
1935), in 4 Roosevelt Public Papers, supra note 86, at 221,
221; see also Self-CGovernnent W Miust and Shall Maintain—
Address at Little Rock, Arkansas (June 10, 1936), in 5
Roosevelt Public Papers, supra note 86, at 195, 200 (stating
that the Constitution “is intended to neet and to fit the
amazi ng physical, econonmic and social requirements that
confront us in this nodern generation”).

95. See Franklin Delano Roosevelt, Presidential Address,
March 9, 1937, reprinted in Jackson, supra note 11, at 340.

96. See, e.g., Howar d G || man, The Col | apse of
Constitutional Oiginalismand the Rise of the Notion of the
“Living Constitution” in the Course of American State-

Buil ding, 11 Stud. Am Pol. Dev. 191 (1997); G Edward Wite,
The “Constitutional Revolution” as a Crisis in Adaptivity,
48 Hastings L.J. 867 (1997).

97. See Miller v. Oegon, 208 U S 412 (1908). Fut ur e-
Justice Louis Brandeis filed the brief in Muller.

98. 290 U.S. 398 (1934).

99. See also Wittington, supra note 21, at 291 n.114
(noting Blaisdell’s *“energency” doctrine and Hughes’'s break
fromoriginal intent).
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great clauses of the Constitution nust be
confined to the interpretation which the framers,
with the conditions and outlook of their tinmg,
would have placed upon them the statenent
carries its own refutation. It was to guard
against such a narrow conception that Chief
Justice Marshall uttered the nenorable warning —
" We nust never forget, that it is a constitution
we are expounding[.]”

The vast body of |aw which has been devel oped was
unknown to the fathers, but it is believed to
have preserved the essential content and the
spirit of the Constitution. Wth a grow ng
recognition of public needs and the relation of
individual right to public security, the court
has sought to prevent the perversion of the
clause through its wuse as an instrunent to
throttle the capacity of the States to protect
their fundanental interests.” '

In the critical year of 1937, the revolution
began with Chief Justice Hughes's opinion in
Parri sh. Repeating his analysis in Blaisdell,
Hughes cited new “economic conditions” as
justification for reversing Adkins and adopted the
reasoning of diver Wndell Holnes. Mbvi ng

100. Blaisdell, 290 US at 442-44 (citation onmitted).
Al though Hughes appeared to back away from the changed
circunstances argument in Schechter Poultry, he returned to
the sanme thenme in Parrish. See infra note 102 and acconpanyi ng
text.
Bl ai sdell has been described as representing the dawn of
“living Constitution” jurisprudence. See Laura Kal nan, Law,
Politics, and the New Deal (s), 108 Yale L.J. 2165, 2186-87
[herei nafter Kal man, Law, Politics]; see also G Edward Wite,
The Constitution and the New Deal: A Reassessnent 199 (2000).
The approach in Blaisdell, however, was rejected by the New
Deal Court. See infra Part 11.C, see also David A Pepper,
Not e, Agai nst Legalism Rebutting An Anachronistic Account of
1937, 82 Marqg. L. Rev. 63, 146 (1998).
101. W Coast Hotel v. Parrish, 300 U S. 379, 396-97 (1937).
Accordi ng to Hughes:

The statement of M. Justice Holnmes in the Adkins case

is pertinent: “This statute does not conpel anybody to

pay anyt hi ng. It sinply forbids enploynent at rates

bel ow those fixed as the mninmum requirement of health

and right living. It is safe to assume that wormen will

not be enployed at even the | owest wages allowed unless

they earn them or unless the enployer’s business can

sustain the burden. In short the law in its character
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beyond the noral skepticism that informed Justice
Hol mes’ s opi ni ons, Hughes ar gued t hat t he
Constitution should not be read to interfere with
the noral duty of | egislatures to protect
vul nerabl e workers from expl oitation:

There is an addi ti onal and conpel i ng
consi deration which recent econonic experience
has  brought into a strong light. The
exploitation of a class of workers who are in an
unequal position with respect to bargai ning power
and are thus relatively defenseless against the
denial of a living wage is not only detrinental
to their health and well being but casts a direct
burden for their support upon the conmunity.
What these workers lose in wages the taxpayers
are called upon to pay. The bare cost of Iliving
must be net. W nay take judicial notice of the
unparalleled demands for relief which arose
during the recent period of depression and stil
continue to an alarmng extent despite the degree
of econonic recovery which has been achieved. It
is unnecessary to cite official statistics to
establish what is of commobn know edge through the
length and breadth of the |and. Wiile in the
i nstant case no factual brief has been presented,
there is no reason to doubt that the State of
Washington has encountered the sanme social
problem that is present elsewhere. The comunity
is not bound to provide what is in effect a
subsidy for unconscionable enployers. The
comunity may direct its |aw making power to
correct the abuse which springs from their
sel fish disregard of the public interest. 02

and operation is |like hundreds of so-called police | ans

t hat have been uphel d.”
Id. at 396-97 (quoting Adkins v. Children's Hosp., 261 U.S
525, 570 (1923)).
The dissenting opinions of Justice Holmes were regularly
referred to throughout this period as representing the
appropriate approach to interpreting the Constitution. See,
e.g., Wckard v. Filburn, 317 US. 111, 122 (1942); United
States v. Darby, 312 U S. 100, 115-16 (1941); Erie R R Co. v.
Tonpkins, 304 U S. 64, 79-80, 85 (1938); Parrish, 300 U.S. at
396; NLRB v. Jones & Laughlin Steel Co., 301 US. 1, 46
(1937); see also Benjanin Cardozo, The Methods of History,
Tradition and Sociology, in Selected Witings of Benjanin
Nat han Cardozo 138 (Margaret E. Hall ed., Matthew Bender 1967)
(1947) (“1t is the dissenting opinion of Justice Holnmes [in
Lochner], which men wll turn to in the future as the
begi nning of an era. ”).
102. Parrish, 300 U S. at 399-400
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The nmgjority opinion in Parrish triggered a
forceful dissent. After obliquely accusing an
unnamed justice of voting against his conscience, '
Justice Sutherland [aunched a blistering attack on
the mpjority’s enbrace of “ changed circunstances”
jurisprudence in which the Constitution changes
shape to neet the needs of the current majority:

It is urged that the question involved should now
receive fresh consideration, anbng other reasons,

because of “the economc conditions which have
supervened; " but the nmeaning of the Constitution
does not change with the ebb and flow of economc
events. W frequently are told in nore genera

words that the Constitution nust be construed in
the light of the present. |If by that it is meant
that the Constitution is made up of living words
that apply to every new condition which they
include, the statenent is quite true. But to
say, if that be intended, that the words of the
Constitution nean today what they did not nean
when witten—that is, that they do not apply to
a situation now to which they would have applied
then—s to rob that instrument of the essential

el ement which continues it in force as the people
have made it until they, and not their official

103. Id. at 401-02 (Sutherland, J., dissenting). Justice
Sut herl and wrot e:
It has been pointed out nany times, as in the Adkins
case, that this judicial duty is one of gravity and

delicacy; and that rational doubts nust be resolved in

favor of the constitutionality of the statute. But
whose doubts, and by whom resol ved? Undoubtedly it is
the duty of a menber of the court, in the process of

reaching a right conclusion, to give due weight to the
opposi ng views of his associates; but in the end, the
guestion which he rmust answer is not whether such views
seem sound to those who entertain them but whether
they convince himthat the statute is constitutional or
engender in his nmind a rational doubt upon that issue.
The oath which he takes as a judge is not a comnposite
oath, but an individual one. And in passing upon the
validity of a statute, he discharges a duty inposed
upon him which cannot be consumated justly by an
automati c acceptance of the views of others which have
neither convinced, nor created a reasonable doubt in,
his mnd. If upon a question so inportant he thus
surrender his deliberate judgnent, he stands forsworn.
He cannot subordinate his convictions to that extent
and keep faith with his oath or retain his judicial and
noral independence.
Id. at 401-02.
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agents, have nade it otherwi se. 1%

Sut herland’s dissent raises an inportant point.
If past cases were to be reversed on the basis of
“changed circunstances, ” and not because the
former opinions were wong, how was this any
di fferent t han a deci si on to amend t he
Constitution? How could such a doctrine be
reconciled with the people’ s right to decide when
and how their constitution should be anended? |If
authority was placed with the Court to determ ne
when the Constitution needed updating to neet
nmodern circunstances, this seens but anot her
version of the Judicial Supremacy opposed by New
Deal appointees |ike Justice Jackson. % On the
other hand, if the power to determ ne changed
circunmstances was placed in the legislature, this
called into question the enforcenent of any
constitutional right agai nst | aws reasonably
enacted for the public welfare. Ei t her way,
Hughes’s vision struck at the very nature of
judicial review and the role of the Court as an
i ndependent branch of governnent.

104. 1d. at 402-03. Sutherland’s Parrish dissent echoes his

earlier dissent from Hughes’'s opinion in Blaisdell:
What a court is to do, therefore, is to declare the law
as witten, leaving it to the people thenselves to make
such changes as new circunstances nmy frequire. The
neaning of the constitution is fixed when it is
adopted, and it is not different at any subsequent tinme
when a court has occasion to pass upon it
The whole aim of construction, as applied to a
provision of the Constitution, is to discover the
nmeani ng, to ascertain and give effect to the intent, of
its framers and the people who adopted it. . . .
.o A candid consideration of the history and
circunstances which led up to and acconpanied the
framing and adoption of this clause wll denonstrate
conclusively that it was framed and adopted with the
speci fic and studied purpose of preventing |egislation
designed to relieve debtors especially in tinme of
financial distress. Indeed, it is not probable that
any other purpose was definitely in the minds of those
who conposed the framers’ convention or the ratifying
state conventi ons which followed, al though the
restriction has been given a w der application upon
principles clearly stated by Chief Justice Marshall in
the Dartrmouth Col | ege Case

Home Bldg. & Loan Ass'n v. Blaisdell, 290 U S. 398, 452-54

(1934) (Sutherland, J., dissenting) (citation onmitted).

105. See Jackson, supra note 11.
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C. Textualism

Sut herl and’ s conpl ai nt was never directly
addressed by the Court and it is not clear what
inmpact, if any, his argunents had on incom ng
menbers of the New Deal Court.!°® Neverthel ess, by
the next term (1937-1938), the Court had noved
away from Hughes’s break with text and original
i ntent.

The first hint came in Decenber of 1937 in Pal ko
v. Connecticut, ! where the Court rejected a claim

t hat liberty under the Fourteenth Amendnent
included all rights listed in the first eight
amendnent s, i ncl udi ng t he Fifth Anendment
protection against double jeopardy.?!® Witing for
t he Court, Justice Car dozo di sti ngui shed

Lochnerian liberty of contract from other aspects
of liberty protected by the Due Process C ause,
such as freedom of speech, the press, and the free
exercise of religion. He wote, “[i]n these and
other situations immnities that are valid as
against the federal government by force of the
specific pledges of particular anmendnents have
been found to be inplicit in the concept of
ordered liberty, and thus, through the Fourteenth
Amrendnent, becone valid as against the states. ” %

106. Justice Van Devanter retired June 2, 1937 and was
repl aced by Justice Bl ack. Justice Sutherland retired on
January 18, 1938 and was replaced by Justice Reed. Justice
Butler, due to illness, did not participate in any case heard
during the 1939 term he died on Novenber 16, 1939 and was
replaced by Justice Mirphy. Justice MReynolds retired
February 1, 1941; he was briefly replaced by Justice Byrnes,
who himself was replaced by Justice Rutledge in 1943. See
general ly Oxford Conpani on to Suprene Court, supra note 78.
107. Pal ko, Carolene Products, and Erie all were decided
during the sane termin 1937-38.
108. 302 U.S. 319 (1937) (upholding crimnal appeals by the
prosecution agai nst Fourteenth Amendment chal |l enge).
109. 1d. at 323. The court indicated:
W have said that in appellant’s view the Fourteenth
Anmendnent is to be taken as enbodying the prohibitions
of the Fifth. His thesis is even broader. What ever
would be a violation of the original bill of rights if
done by the federal governnment is now equally unlawful
by force of the Fourteenth Anmendment if done by a
state. There is no such general rule.
Id. at 323.
110. 1d. at 324-25 (enphasis added). Interestingly, only
el even nonths earlier in De Jonge, the Court seened to inply
textual inclusion in the Bill of R ghts could be construed as
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Cardozo’ s i nk bet ween Fourteenth Amendnent
liberty and the * specific pledges of particular
anmendnment s” necessarily excl udes Lochneri an
liberty of contract. It also excluded non-textual
liberties like the parental rights protected in
Pi erce. Rather than place Pierce in the sane

dustbin as Lochner, however, Cardozo characterized
Pierce as a free exercise case.'™ This despite the
fact that the Court in Pierce never nentioned
religious freedom and based its decision instead
on a parent’s right to educate their child—a
theory broad enough to protect the rights of a
mlitary school .2

The textualist |ink between Fourteenth Amendnent
liberty and the Bill of Rights canme up again only
a few nonths later, this tine appearing in a
footnote.™ In United States v. Carol ene Products

evidence against inclusion as a due process right. See De

Jonge v. Oregon, 299 U S. 353, 364 (1937). In De Jonge, the

Court wrote:
“The very idea of a governnment, republican in form
implies a right on the part of its citizens to neet
peaceably for consultation in respect to public affairs
and to petition for a redress of grievances.” The
First Amendnent of the Federal Constitution expressly
guarantees that right against abridgment by Congress.
But explicit nention there does not argue exclusion
el sewhere. For the right is one that cannot be denied
wi thout violating those fundanental principles of
liberty and justice which lie at the base of all civil
and political institutions —principles which the
Fourteenth Anendnent enbodies in the general termnms of
its due process cl ause.

Id. at 364 (quoting United States v. Crui kshank, 92 U S. 542,

552 (1875).

111. The Court wote:
On the other hand, the due process clause of the
Fourteenth Amendnent nay nake it unlawful for a state
to abridge by its statutes the freedom of speech which
the First Anendnent safeguards agai nst encroachnent by
the Congress, De Jonge v. Oegon; Herndon v. Lowy; or
the like freedom of the press, Gosjean v. Anerian
Press Co.; Near v. Mnnesota; or the free exercise of
religion, Hamlton v. Regents; cf. Gosjean v. Anerican
Press Co.; Pierce v. Society of Sisters. . . .

Pal ko, 302 U.S. at 324. (conplete citations onitted).

112. See Pierce v. Soc'y of Sisters, 268 U S 510, 534-35

(1925) ( “Under the doctrine of Meyer v. Nebraska, we think it

entirely plain that the Act of 1922 unreasonably interferes

with the liberty of parents and guardians to direct the

upbringing and education of children under their control.”

(citation omtted)).

113. See United States v. Carolene Prods. Co., 304 U. S 144,
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Co., 114 t he Court decl ar ed t hat henceforth
“regulatory | egi sl ation affecting ordi nary
comer ci al transactions” is to be presuned
constitutional.'  Justice Stone then included a
footnote which explained “[t]here may be narrower
scope for operation of the presunption of
constitutionality when |egislation appears on its
face to be within a specific prohibition of the
Constitution, such as those of the first ten
amendnents, which are deened equally specific when
held to be enbraced within the Fourteenth. ”
Stone thus echoed Pal ko’s focus on the “specific
pl edges of particul ar amendnents. ” 7

By tying heightened protection of Fourteenth

Amendnent liberties to rights expressly nentioned
in the text of the Constitution, the Court
di sti ngui shed Lochneri an speech, press, and
religious liberties from Lochnerian |I|iberty of
contract and parental rights. As had Cardozo in
Pal ko, Stone linked the parental rights cases of
Meyer and Pierce to “specific prohibition[s]” in

the Constitution by characterizing them as
involving the rights of religious (Pierce) and
ethnic (Meyer) minorities.®

152 n.4 (1938). Bet ween Pal ko in Decenber 1937 and Carol ene
Products in April 1938, the Court decided Lovell v. Giffin.
303 U S. 444 (1938). In Lovell, the Court cited Gtlow and
other free speech and free press cases for the proposition
that speech and press are protected aspects of Iliberty under
the Due Process Cause. See id. at 450. Unlike Gtlow,
however, the Court cited neither Lochner nor Allgeyer —t he
cases once relied upon by the Court to justify protections of
speech and press.
114. 304 U. S. 144 (1938).
115. 1d. at 152-53.
116. 1d. at 152 n. 4.
117. Pal ko v. Connecticut, 302 U S. 319, 324-25 (1937).
118. See Carolene Prods., 304 US at 153 n.4 (conplete
citations omtted). The Court stated:

Nor need we enquire whether simlar considerations

enter into the review of statutes directed at
particular religious, Pierce v. Society of Sisters, or
nati onal , Meyer V. Nebr aska, Bartels v. | owa,

Farrington v. Tokushige, or racial mnorities, N xon v.
Herndon, N xon v. Condon; whether prejudice against
discrete and insular mnminorities may be a special
condi ti on, which tends seriously to curtail t he
operation of those political processes ordinarily to be
relied upon to protect minorities, and which may call
for a correspondingly nore searching judicial inquiry.
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Justice Aiver Wendell Holmes's prior dissent in
whi ch he had criticized the Court for protecting a
right “not specially nentioned in the text that we
have to construe” *® becane the intellectual
| odestone for the New Deal rejection of Lochner.
As Justice Douglas wote for a unaninous Court in
O sen v. Nebraska: *?°

In final anal ysi s, the only constitutional
prohi bitions or restraints which respondents have
suggest ed for t he i nval i dati on of this
legislation are those notions of public policy
enbedded in earlier decisions of this Court but
which, as M. Justice Holnmes |ong adnonished,
should not be read into the Constitution. Si nce
they do not find expression in the Constitution,
we cannot give them continuing vitality as
standards by which the constitutionality of the
econom ¢ and social prograns of the states is to
be det erni ned. '

The comon | aw net hodol ogy which produced liberty
of contract, the story now went, allowed the
Lochner Court to wite its personal predilections
into the law * According to Felix Frankfurter,
the words “due process of |[|aw and “ equal
protection of the | aws, ”

are so unrestrained, either by their intrinsic
meaning, or by their history, or by tradition,
that they leave the individual Justice free, if,
i ndeed, they do not actually conpel him to fill
in the wvacuum with hi s owmn controlling
conceptions, which are bound to be determ ned by
his experience, environnent, imagination, his
hopes and fears—hi s “idealized political
pi cture of the existing social order.” #

119. Adkins v. Children’s Hosp., 261 U S. 525, 568 (1923)
(Hol nes, J., dissenting).

120. 313 U. S. 236 (1941).

121. 1d. at 246-47 (enphasis added) (referring to Tyson &
Brother v. Banton, 273 U.S. 418, 446 (1927), and Adkins, 261
U S at 570).

122. See Morehead v. New York ex rel. Tipaldo, 298 U S. 587,
633 (1936) (Stone, J., dissenting).

123. Felix Frankfurter, M. Justice Holnes’s Constitutional
pi ni ons, in Felix Frankfurter on the Supreme Court:
Extrajudicial Essays on the Court and the Constitution 117
(Philip B. Kurland ed., 1970) [hereinafter Frankfurter,
Hol nes’s  Constitutional Qpi ni ons] ; see also Roosevelt’'s
Address Cel ebrating the 150th Anniversary of the Phil adel phia
Convention, in 6 Roosevelt Public Papers, supra note 86, at
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The problem wth det er m ni ng t he “vague
contours” of the Due Process Cause would play a
central role in the debate between Frankfurter and
Jackson regarding the New Deal charter of judicial
review. Al'though he would part ways wth
Frankfurter on the Doctrine of I ncorporation,
Justice Jackson also believed that t ext ual
expression marked the boundary between judicial
deference to the political branches and judicial
enforcenment of fundanental |iberties. As he later
wote, “[much of the vagueness of the due process
cl ause disappears when the specific prohibitions
of the First [Anendnent] becone its standard.” ***

Li nki ng hei ghtened judicial protection to textual
expression in the Bill of Rghts is a thene that
appears throughout individual rights cases during
this period.'® Unlike cases prior to 1937, where

359, 366 (“ Yet nearly every attenpt to neet those denmands for
social and econonmic betternment has been jeopardized or
actual ly forbidden by those who have sought to read into the
Constitution | anguage which the franers refused to wite into
the Constitution. ”). H storian Joseph Lash clains that
Justice Frankfurter’'s helped wite this speech. See Joseph P.
Lash, Dealers and Dreaners: A New Look at the New Deal 315
(1988).

124. W Va. State Bd. of Educ. v. Barnette, 319 U S. 624, 639
(1943) .

125. For exanpl es of such heightened protection, see Jones v.
Opelika, 316 U.S. 584, 597 (1942) (opinion by Justice Reed)
(“[Clareful as we may and should be to protect the freedons
safeguarded by the Bill of Rights, it is difficult to see in
such enactnents a shadow of prohibition of the exercise of
religion or of abridgenent of the freedom of speech or the
press. It is prohibition and unjustifiable abridgement which
are interdicted, not taxation.”); |Id. at 610 (Stone, J.,
dissenting) (“[F]reedom of press and religion, explicitly
guaranteed by the Constitution, nust at |east be entitled to
the sanme freedom from burdensone taxation which it has been
thought that the nore general phraseology of the conmerce

clause has extended to interstate commerce. ”); 1ld. at 624
(Black, J., dissenting) (“[Clertainly our denocratic form of
governnent, functioning under the historic Bill of Rights, has

a high responsibility to accommpdate itself to the religious
views of mnorities, however unpopular and unorthodox those
views may be. The First Amendnent does not put the right
freely to exercise religion in a subordinate position. We
fear, however, that the opinions in these and in the Gobitis
case do exactly that.”); Schneider v. New Jersey, 308 U.S.
147, 161 (1939) (“[Tlhis court has characterized the freedom
of speech and that of the press as fundanmental personal rights
and liberties. The phrase is not an enpty one and was not
lightly used. It reflects the belief of the framers of the
Constitution that exercise of the rights Ilies at the
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textual expression in the Bill of R ghts was
irrelevant to the conmmon | aw approach to defining
“liberty,” text now distinguished legitimte from

illegitimate judicial review

D. Oiginalismand the Conmerce Power

Nowher e was Justi ce Hughes’ s “ changed
circunstances” doctrine nore plausible than in the
area of comerce. The fact that the New Deal

Court declined to enbrace such a doctrine even
here is additional evidence that the New Deal
Revol ution, as envisioned by the Court, was not
nmerely about adjusting the Constitution to neet an
econom c  emergency. The Revolution involved
adjusting the nature of, and justification for,

foundation of free government by free nmen.”); see also
Murdock v. Penn., 319 U S 105, 113 (1943) (“It is a license
tax —a flat tax inposed on the exercise of a privilege granted
by the Bill of R ghts.”).
The nost famous exanple is from Wst Virginia Board of
Education v. Barnette, 319 U S. 624 (1943), where Justice
Jackson expressly linked Due Process rights to the texts of
the Bill of Rights:
The very purpose of a Bill of Rights was to wthdraw
certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of
nmajorities and officials and to establish them as |egal
principles to be applied by the courts. One’'s right to
life, liberty, and property, to free speech, a free
press, freedom of worship and assenbly, and other
fundanental rights may not be subnmitted to vote; they
depend on the outconme of no elections. . . . The test
of legislation which collides with the Fourteenth
Amendnent, because it also collides with the principles
of the First, is nmuch nore definite than the test when
only the Fourteenth is involved. Mich of the vagueness
of the due process clause disappears when the specific
prohibitions of the First beconme its standard. The
right of a State to regulate, for exanple, a public
utility may well include, so far as the due process
test is concerned, power to inpose all of the
restrictions which a legislature may have a “rational
basis” for adopting. But freedons of speech and of
press, of assenbly, and of worship may not be infringed
on such slender grounds. They are susceptible of
restriction only to prevent grave and i medi ate danger
to interests which the State may lawfully protect. It
is inmportant to note that while it is the Fourteenth
Amendnment which bears directly upon the State it is the
more specific limting principles of the First
Amendnent that finally govern this case.
Id. at 638-39.
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judicial review

As was true for the individual rights cases, the
New  Deal Court experimented wth different
justifications for broadening governnent power to
regul ate the econony. Chi ef Justice Hughes would
have focused on changed econom c circunstances.'?
O her justices were not convinced the franers had
So restricted governnment powers to regulate the
econony. Robert Jackson, for exanmple, believed
the Lochner Court had *“ expanded the concept of
‘due process,’ and tore it loose fromits ancient
connotations; it restricted the concept of the
power to regulate interstate commerce, and cut
down the significance which John Mrshall had
attributed to it.” * It would take several years
for the Court to reach consensus on the principle
underlying the expansion of federal regulatory
power .

The New Deal Court’s first conmerce decisions
claimed to follow the general franework of pre-
1937 doctri ne. VWhen Chief Justice Hughes wote
for the mjority to uphold the National Labor
Relations Act in NLRB v. Jones & Laughlin Steel
Co., his decision favorably cited the anti-New
Deal case Schechter Poultry.! Perhaps because of
its narrow holding, Jones & Laughlin did not
trigger the sane kind of passionate dissent as had
the dramati c abandonnent of liberty of contract in
Parrish.* Sinply upholding particular aspects of
t he New Deal, however, was not enough for New Deal
appoi ntees |ike Robert Jackson, who believed the
problem was a jurisprudenti al nmet hod  which
unjustifiably established the Supreme Court “as a
Suprenme Censor of legislation.” ™ Wthin a few
years, the Court had articulated a broader theory
of j udi ci al def er ence, and based its new
jurisprudence on original intent.

126. But see Planned Parenthood v. Casey, 505 U.S. 833, 861-
862 (1992). For a critique of Casey’'s analysis of the New
Deal , see Ackerman, Transformations, supra note 5, at 400.

127. See supra text accompanyi ng note 102.

128. Jackson, supra note 11, at 70.

129. See NLRB v. Jones & Laughlin Steel Co., 301 U.S 1, 34
(1937).

130. See supra notes 103-04 and acconpanyi ng text.

131. Jackson, supra note 11, at 70.
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In the 1941 case United States v. Darby,® a
unani nous Court enbraced the “now classic dissent

of M. Justice Hol nes, ” reversed Hammer .
Daggenhart, and upheld federal regulation of hours
and wages. 33 Abandoni ng t he “ changed
ci rcunst ances” rationale of nowretired Chief

Justice Hughes, ' the Court refused to read the
Tenth Amendnent beyond its specific ternms and
linked the new vision of commerce power to the
intentions of the Founders:

The [Tenth] anmendnent states but a truism that
all is retained which has not been surrendered.
There is nothing in the history of its adoption
to suggest that it was nore than declaratory of
the relationship between the national and state
governnents as it had been established by the
Constitution before the anendment or that its
purpose was other than to allay fears that the
new national government night seek to exercise
powers not granted, and that the states m ght not
be able to exercise fully their reserved powers.
See e.g., Il Elliot’s Debates, 123, 131; IIl id.
450, 464, 600; IV id. 140, 149; | Annals of
Congress, 432, 761, 767-768; Story, Commentaries
on the Constitution, §§ 1907-1908. 1%

Instead of justifying the expansion of governnent
power as a response to changed circunstances or
popul ar  mandat e, the Court insisted it had
recovered the originally intended neaning of
federal power: “From the beginning and for many

132. 312 U.S. 100 (1941) (upholding Fair Labor Standards
Act’s regulation of hours and wages, wth Justice Stone
witing for a unani mous Court).

133. 1d. at 115. Hol mes hinself also advocated originalism
in interpreting the Constitution. See Eisner v. Miconber, 252
us 189, 197 (1920) (Holnmes, J., dissenting) (“[T]he
Si xteenth Amendment should be read in ‘a sense nost obvious to
the common understanding at the time of its adoption.’””
(citation onmtted)); see also Hanmmer v. Daggenhart, 247 U.S.
251 (1918).

134. Hughes retired fromthe Court in 1941, and his vision of
the New Deal Charter retired with him No New Deal appointee
woul d suggest foll owi ng hi s “changed ci rcunmst ances”
rationale for the New Deal Revol ution.

135. Darby, 312 U S. at 124.

136. Bruce Ackerman nmight describe the Court’s wuse of
originalism as evidence of a “partial revolution” or a
“revolution on a human scale.” See Bruce Ackernan,
Revolution on a Human Scale, 108 Yale L.J. 2279, 2282-83
(1999) [hereinafter Ackernman, Human Scale]. By this he means
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years the anendnent has been construed as not
depriving the national government of authority to
resort to all neans for the exercise of a granted
power which are appropriate and plainly adapted to
the pernmtted end. Martin v. Hunter’'s Lessee;

McCul l och v. Maryland . . . .” ¥  The next year,
in Wckard v. Filburn, the Court continued the
same thene,'® stating: “At the beginning Chief
Justice Marshall described the federal comrerce

power with a breadth never yet exceeded. G bbons
v. Qgden. He nmade enphatic the enbracing and
penetrating nature of this power by warning that
effective restraints on its exercise nust proceed
from political rat her t han from judicial
processes. " 3

Bruce Ackerman has |abeled this attenpt to
justify the New Deal expansion of federal power on
the intentions of the Founders a “nmyth of
redi scovery. " |t is at |east arguable that the
New Deal Court expanded the regulatory power of
gover nment beyond that envisioned at the Founding.
My effort, however, is not to deternine the
correctness of the New Deal Court’s understanding
of the Founding, *** but to understand the Revol ution

that revolutions rarely are pronpted as total breaks with the
past (the exceptions being total revolutions |ike Stalinist
Russia). |d. at 2285-86. Generally, revolutionary |eaders do
not nake a total break from the past but attenpt instead to
ground the revolution in the ideals and legal forms of the
past (“revolutions on a human scale”). In this way,
Ackerman might try to distinguish the originalist rhetoric of
the New Deal Revolution (the myth) from the substance of the
New Deal (abandonnent of liberty of contract).

In the case of the New Deal, however, originalism was not a

cover for the New Deal, it was itself part of the substance of
the New Deal. It was essential to the task of building a new
and acceptable nethod of judicial review after Lochner. To

di stinguish this aspect of the revolution would be to |eave
out what the revolution was all about —the |legitimte exercise
of judicial review

137. Darby, 312 U S. at 124 (conplete citations onmitted).

138. In Wckard, Jackson repeated the analysis he deployed in
hi s book. See Jackson, supra note 11, at 174 (criticizing the
Lochner Court for having abandoned the original vision of John
Marshal I') .

139. Wckard v. Filburn, 317 U S 111, 120 (1942) (complete
citations onmitted).

140. See Ackerman, Foundations, supra note 5, at 62.

141. A nunber of scholars have argued there are inportant
differences between the New Deal and federal power as
originally intended. See, e.g., Ackerman, Foundations, supra
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on its own terns. By invoking the original intent
of the Commerce Clause, the Court retained its
role as primary enforcer of constitutional norms.
This role was retained at the price of adhering
nore closely to the text —a text construed

according to its original nmeaning. Judi ci al
review in a post-Lochner world no |onger would be
based on common |aw norns of liberty or “inplied
restrictions,” but on clear restrictions in the

constitutional text.

note 5, at 62 (“The Founders created the |east, not the nost,
nationalistic regine in our history”); Howard Gl man, More
on the Oigins of the Fuller Court’s Jurisprudence:
Reexanmi naing the Scope of Federal Power Over Commerce and
Manufacturing in N neteenth-Century Constitutional Law, 49
Pol. Res. Q 415 (1996); Stephen M Giffin, Constitutional
Theory Transformed, 108 Yale L.J. 2115, 2117-19 (1999)
(discussing and rejecting what he calls the *“Restoration
Thesis”).

The divergence of nyth from reality raises inportant
questions, particularly for those who believe the New Deal
Court supervised a nmonent of Jlegitimate constitutional
revolution. |If Professor Ackerman is correct and the New Deal

was a legitimate constitutional nonent, then an incorrect
under standi ng of history should not stand in the way of the
people’s right to expand the del egated powers of governnent.
El sewhere | have argued that an incorrect understandi ng of the
original neaning of the religion clauses should not underm ne
the people’s right to constitutionalize a “ new understandi ng
or original intent” in 1868. An originalist who accepts the
New Deal as a constitutional nonent, but disagrees with the
New Deal Court’s analysis of the Founding might acknow edge
the New Deal as a constitutional nonent, agree with the New
Deal Court that original intent should govern, but argue that
what controls is the original intent of the people at the tine
of the New Deal. This would constitute the |ast speaking of
the sovereign on the subject of governnment power, and it
shoul d not be undermi ned by flawed judicial attenpts to ground
their decisions in the views of the Founders.

The one thing an originalist cannot do, however, is to enbrace
the substance of the change without the orignalist rationale
offered by the New Deal Court. Originalist nethodol ogy was
not nmere w ndow dressing; it was an indispensable aspect of
the New Deal. Textual originalismis how the Court managed to
acconplish the needed change wi thout danmging the institution
of the Court —somet hi ng no one wanted or thought necessary.
142. The year after Wckard, the Court reversed Gobitis and
handed down its decisions in Mirdock and Barnette, thus
ensuring the Court’s continued role as primary guardian of
textual liberties. See infra notes 206-11 and acconpanying
text.
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E. The New Deal and the Broodi ng Omi presence:
Erie

The framers of the Fourteenth Anmendnent drafted
its provisions against an assuned background of
pre-existing natural rights. 3 The Fourteenth
Amendnent did not <create so much as declare
national rights already in existence and deserving
the protection of the Courts.' By the tine of the
New Deal, however, legal realism had undern ned
the idea that Court’s *“ discovered” preexisting
background rights.

The same year t hat Car ol ene Product s
di stingui shed enforceable textual rights from nere
comon law |iberties, the Court decided FErie
Railroad Co. v. Tonpkins.! Just as the Court
rejected common law liberties like liberty of
contract, the Court in Erie now revoked its
authority to di scover common | aw rights
enf orceabl e agai nst the states. “[What has been
termed the general law of the country, ” observed
Justice Brandeis, “is often little |Iess than what

the judge advancing the doctrine thinks at the
time should be the general law on a particular
subject. . . . "6 Rejecting such a subjective
basis for judicial revi ew, Brandei s decl ared
“[s]upervision over either the legislative or the
judicial action of the States is in no case
perm ssi bl e except as to matters by t he
Constitution specifically authorized or delegated
to the United States. " " He continued:

The fallacy underlying the rule declared in Swft
v. Tyson is made clear by M. Justice Hol nes.
The doctrine rests upon the assunption that there
is “a transcendental body of |aw outside of any
particular State but obligatory within it unless
and until changed by statute,” that federal

143. See Amar, Bill of Rights, supra note 26, at 147; Curtis,
No State, supra note 26, at 41; Lash, Free Exercise J ause,
supra note 29, at 1138.

144. See Amar, Bill of Rights, supra note 26, at 147 ( “[E]ven
if the federal Bill of Rights did not, strictly speaking, bind
the states of its own legislative force, was it not at |east
decl aratory of certain fundamental common-law rights?”).

145. 304 U. S. 64 (1938).

146. 1d. at 78 (quoting Baltinore & Chio R R Co. v. Bough,
149 U S. 368, 401 (1893) (Field, J., dissenting)).

147. 1d. at 79.
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courts have the power to use their judgment as to
what the rules of common |aw are; and that in the
federal courts “the parties are entitled to an
i ndependent  judgnent on mtters of general
law. . . .” 18

Witten at the dawn of the New Deal Revol ution,
Erie signaled that the Court’s new direction went
beyond a nere rejection of economic rights. Soon-
to-be Justice Jackson wote that the Court’s
decision in FErie was “[plerhaps the nost
remar kabl e decision of this period and in sone
respects one of the nost remarkable in the Court’s
history . . . .” |n his book, The Struggle for

148. 1d. (footnote onmitted). Justice Brandeis continued:
[T]he authority and only authority is the State, and if
that be so, the voice adopted by the State as its own
(whether it be of its Legislature or of its Suprene
Court) should utter the last word.

Thus the doctrine of Swift v. Tyson is, as M. Justice
Hol nes said, “an unconstitutional assunption of powers
by the Courts of the United States which no |apse of
time or respectable array of opinion should nake us
hesitate to correct.”
Id. (citation onmtted).

149. Jackson, supra note 11, at 272. Later in his book,

Jackson di stingui shed the Lochner Court’s enforcenent of civil

liberties:

There is nothing covert or conflicting in the recent
judgnments of the Court on social legislation and on
|l egislative repressions of civil rights. The
presunption of wvalidity which attaches in general to
legislative acts is frankly reversed in the case of
interferences with free speech and free assenbly, and
for a perfectly cogent reason. Odinarily, legislation
whose basis in economic wsdom is uncertain can be
redressed by the processes of the ballot box or the
pressures of opinion. But when the channels of opinion
and of peaceful persuasion are corrupted or clogged,
these political correctives can no |longer be relied on,
and the denocratic system is threatened at its npst
vital point. In that event the Court, by intervening,
restores the processes of denpcratic government; it
does not disrupt them

Id. at 284-285. In a footnote, Jackson cited as exanples of

the Courts enforcement of speech and assenbly, Lovell v.

Giffin, 303 US 444 (1938), Hague v. C 1.0, 307 US 496

(1939), Schneider v. New Jersey, 308 U.S. 147 (1939), and

Thornhill v. Al abama, 310 U.S. 88 (1940). 1d. at 284 n.48. He

then noted “conpare, however, Mnersville School District v.

Gobitis. . . . " 1d. This notation is surprising given that

Jackson’s “political process” reasoning seened to track

Frankfurter’s political process approach in Gobitis, where the

Court’s uphol ding of conpelled flag salutes was based on the

contention that the place to dissent from such conpul sion was
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Judi ci al Supremacy, Jackson remarked:

The significance of the overruling of [Swift wv.
Tyson] has probably not been fully appreciated.
It was a change of a legal doctrine, the very
exi stence of which was but little known outside
of the legal profession. The change was not
i mpel led by “supervening economc events,” nor
was it a part of the program of any political
party. The change was made on the initiative of
a mpjority of the Court itself, wthout even a
demand by a litigant or argunent of the point at
t he bar. It involved a volunteered confession
that the federal judiciary alnost from the
foundati on of our governnent has pursued a course
clearly wunconstitutional, has all these years
been exercising a power not conferred by the
Constitution, and in so doing has invaded rights
reserved by the Constitution to the several
st at es. 150

Erie reflected a startling reversal of the
assunptions that had originally led the Court to
enbrace free speech, press and religion as aspects
of liberty under the Fourteenth Amendnent. ™ Prior
to the New Deal, the Court was authorized to
enforce background common |aw norns against the
conflicting policy choices of state or federal

gover nment . Wth legal realism having exploded
the idea of liberties existing independent of and
superior to the policy choices of governnent,
judicial intervention was justified only when

specifically authorized” by constitutional text.

F. Reconstructing the Parental Rights Cases:

at the polls. There was no reason to think the channels of
denocratic reform had been cl ogged. See Mnersville Sch. Dist.

v. GCobitis, 310 U S. 586, 599 (1940). In his opinion in
Bar net t e, which reversed Cobitis, Jackson abandoned the
“political process” reasoning of his earlier book, and

instead enbraced the textualist justification for substantive
enforcement of the First Amendnent. See discussion infra Part
I1.cC

150. Jackson, supra note 11, at 272-73 (footnote omitted).
151. Sone scholars have argued that Erie mscharacterized the
ori gi nal nmeaning of Swift v. Tyson. See, e.g., Ely,
Irrepressible Myth, supra note 12; Jack Goldsmith & Steven
Wal't, Erie and the Irrelevance of Legal Positivism 84 Va. L.
Rev. 673 (1998). Even if this is the case, what the Court was
rejecting was the common |aw net hodol ogy that had cone to be
associated with Swft.
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Meyer and Pierce

The New Deal Court’s treatnment of Lochnerian
parental rights is additional evidence that the
Court was engaged in a broad restructuring of the
nature of judicial review Had the rejection of
Lochner been based on nodern economic theory, or
sinply on the need to make way for the New Deal,
there would have been little reason to revisit the
parental rights protections of Meyer and Pierce.
On the other hand, if Lochner represented one
aspect of a broader, erroneous theory of judicial
review, then the continued viability of Meyer and
Pi erce depended on whether they shared —or could
be cleansed of —the errors of Lochner. As then-
Prof essor Frankfurter wote not long after Meyer
and Pierce were deci ded:

“In rejoicing over [Meyer] and [Pierce], we nust
not forget that a heavy price has to be paid for
t hese occasi onal services to l'iberalism
[Lochner], the invalidation of anti-trade union
laws, the sanctification of the injunction in
| abor cases, the veto of m ni mum  wage
| egi slation, are not w ped out by [Pierce].??

In fact, the manner in which these cases were
handl ed after 1937 indicates that the New Deal
Court saw  no di fference bet ween j udi ci al
enforcenment of parental rights and enforcenent of
liberty of contract.

Prior to 1937, Meyer and Pierce often were cited
in support of the Court’s protection of conmmon |aw
rights like liberty of contract, parental rights
and freedom of speech. Beginning in 1937,
however, the Court dropped the reference to non-
textual common law l|iberties and redefined Myer
and Pierce as cases involving textual First
Amendnent rights or ethnic discrimnation. In
Palko in 1937, Justice Cardozo characterized

152. At least not wunless those rights directly interfered
with the government’s new power to regulate comerce. For an
exanmpl e of where the two conflicted, see infra notes 170-76
and acconpanying text, discussing Prince v. Massachusetts.

153. Felix Frankfurter, Can the Supreme Court CGuarantee
Toleration?, in Frankfurter on the Supreme Court, supra note
123, at 174, 176.

154. See supra notes 58-60, 70 and acconpanyi ng text.



FORDAM DRAFT ( FI NAL) BP 11/30/01 11:39 AM

2001] THE CONSTI TUTI ONAL CONVENTI ON OF 1937 147

Pierce as a free exercise case.™ |In Footnote Four
of Carol ene Products in 1938, Justice Stone
descri bed Pierce and Meyer as involving ethnic and
religious discrimnation.® |In Mnersville Schoo
District v. Gobitis in 1939, Justice Frankfurter
described Pierce as a “Bill of Rights” case.

Possi bl y, the Court intended to highlight
heretofore “masked” First Anmendnent aspects of
Meyer and Pierce without intending to call into
qguestion t he Lochneri an “ par ent al rights”
conponent. After all, anti-Catholic aninus al nbst
certainly was behind the | aw passed in Pierce'®® and
ethnic bias nost likely played a role in Myer.?*
If this were the case, however, we would expect
t he par ent al rights aspect to ener ge in
appropri ate cases. Instead, even when presented a
clear opportunity to speak in favor of parental
rights, the Court renmained pointedly silent.

In Gobitis, the Supreme Court denied parents the
right to instruct their children not to salute the

flag. ' Witing for the majority, Justice
Frankfurter cited Pierce as a Bill of Rights
case. ¢! As the sole dissenter, Justice Stone

argued that the |aw violated freedom of speech and
freedom of religion, rights guaranteed by the Bill
of Rights.® Stone cited Pierce, not in support of
parental autonony, but on behalf of the parents’
right to seek a religious education for their
children.?® Finally, Stone cites both Meyer and

Pierce in support of judicial authority “to
scrutinize legislation restricting the civil
liberty of raci al and religious mnorities

155. Pal ko v. Connecticut, 302 U.S. 319, 324 (1937).

156. United States v. Carolene Prods. Co., 304 U S. 144, 153
n.4 (1938). Stone nade the same characterization of Pierce in
his Gobitis dissent. See Mnersville Sch. Dist. v. Cobitis,
310 U. S. 586, 603 (1940) (Stone, J., dissenting).

157. Gobitis, 310 U S. at 599.

158. The conpul sory attendance law in Pierce was enacted in
the context of a broad assault on Roman Catholic education.
See Lash, Free Exercise C ause, supra note 29, at 1149-53.

159. The law was applied to a Lutheran school teaching the
German | anguage not long after World War |I.

160. Gobitis, 310 U S. at 599-60.

161. 1d. at 599.

162. 1d. at 607.

163. 1d. at 603.
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although no political process was affected. ”
Stone nowhere nmentions the non-textual rights of
parents to control the education of their
chil dren. Instead, his dissent is based solely on
l'iberties expressed in text of the Bill of Rights
and equal protection doctrine. '®

A few years later, Wst Virginia Board of
Educati on v. Barnette'®® reversed Gobitis and upheld
the right of Jehovah’s Wtness children to refuse
to salute the flag. Despite the obvious
relationship to cases involving the parental right
to direct the education of their children, Justice
Jackson’s endorsenent of individual rights never
mentioned, nmuch less cited, Myer and Pierce.?
Instead, he justified heightened review because
t he case involved the specific prohibitions of the
First Amendnment, not nerely a vague due process
l'i berty.

Perhaps the “ I oudest” silence®® regarding

164. 1d. at 606.

165. 1d. at 606-07. Justice Stone wote:
For this reason it would seem that |egislation which
operates to repress the religious freedom of snall
mnorities, which is admttedly within the scope of the

protection of the Bill of Rights, nust at |east be
subject to the sane judicial scrutiny as |egislation
which we have recently held to infringe the
constitutional liberty of religious and raci al
mnorities.

Id. at 607.

166. 319 U. S. 624 (1943).

167. In fact, only Frankfurter in dissent mentioned these
cases. He cited Pierce for the proposition that the students
were not forced to go to public schools; and he used the case
as part of a slippery slope argunent. See id. at 656, 661
(“And what of the larger issue of claimng imunity from
obedi ence to a general civil regulation that has a reasonable
relation to a public purpose within the general conpetence of
the state?” (citation omtted)). Justice Jackson also
pointedly ignored Meyer and Pierce in his book The Struggle
for Judicial Suprenmacy. See Jackson, supra note 11, at 71.

168. See Barnette, 319 U S. at 639.

169. There are other less dramatic silences as well. For
exanmple, in Cantwell v. Connecticut, Justice Roberts cited
Schnei der, a post-New Deal free speech case, in support of his
contention that all of the First Anendnent is protected under
the Due Process Clause. 310 U.S. 296, 303 (1940). The pre-New
Deal cases of Meyer and Pierce are not nentioned, despite
Justice Cardozo's characterization in Palko (three years
earlier) that these cases represented the Court’s protection
of religious liberty. See supra note 155 and acconpanying
text.
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parental rights occurred in the 1944 case, Prince
v. Massachusetts.' In Prince, the majority upheld
the application of a state child |abor |aw agai nst
a Jehovah’s Wtness parent who w shed to have her
child assist her in selling religious literature.!
The nother argued that the law violated her free
exercise rights, as well as her parental rights
protected under Meyer.'? In response, the majority
inmplied in a footnote that the parental rights
claim added nothing to the religious freedom
claim?®® Next the Court conceded that Meyer and
Pierce protected a form of fanmily autonomy, but
one that deserved no nore than rational basis
review’*—m o nore protection than would be afforded
a liberty of contract claim?®’? The dissenting
opinions in Prince, both of which argued that the
nother’s religious freedom claim should be
sustai ned, never cited Pierce and Meyer, nuch |ess
i nvoke parental rights. I nstead, Justice Mirphy
in his dissent obliterated Lochnerian parental
rights by conceding that “the famly itself is
subject to reasonable regulation in the public
interest.” ¥ The “silences” of Prince are but

170. 321 U.S. 158 (1944).
171. 1d. at 170.
172. 1d. at 164.
173. 1d. at 164 n.8 (“The due process claim as made and
perhaps necessarily, extends no further than that to freedom
of religion, since in the circumstances all that is
conprehended in the forner is included in the latter. ).
174. 1d at 166-67 (citing the state’s power to enact child
|l abor laws and concluding: “It is sufficient to show what
i ndeed appellant hardly disputes, that the state has a wde
range of power for limiting parental freedom and authority in
things affecting the child s welfare; and that this includes,
to sone extent, matters  of conscience and religious
conviction.” ).
175. See United States v. Carolene Prods. Co. 304 US. 144,
153-54 (1938).
176. Prince, 321 US. at 173 (Mirphy, J., dissenting).
Mur phy conti nued:
We are concerned solely with the reasonabl eness of this
particul ar prohibition of religious activity by
chil dren.
In dealing with the validity of statutes which directly
or indirectly infringe religious freedom and the right
of parents to encourage their children in the practice
of a religious belief, we are not aided by any strong
presunpti on of t he constitutionality of such
legislation. United States v. Carolene Products Co.,
304 U.S. 144, 152 note 4. On the contrary, the human
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one exanple of how New Deal justices, when faced
with the strongest incentive to breath life into
Lochnerian parental rights, declined to so.

Years | ater, long after the New Deal, t he
parental rights aspect of Meyer and Pierce would
be revived. At first, justices would acknow edge
these cases no |onger stood for par ent al
aut onony. '’ Later, the cases were cited as if the
New Deal retooling had never occurred.!® Today, it

freedons enunmerated in the First Amendnent and carried
over into the Fourteenth Amendnent are to be presuned
to be invulnerable and any attenpt to sweep away those
freedons is prima facie invalid.
1d.
177. In his dissent in Poe v. Ulnman, Justice Harlan cites
Pierce and Meyer —as well as Allgeyer (!) for the proposition
that liberty means nmore than the rights listed in the text (he
ski ps Lochner). Poe v. Ulman, 367 U S. 497, 543-44 (1961)
(Harlan, J., dissenting). Harl an concedes that this is not
t he post-New Deal understanding of Pierce:
| consider this so, even though today those decisions
woul d probably have gone by reference to the concepts
of freedom of expression and consci ence assured agai nst
state action by the Fourteenth Anendnent, concepts that
are derived from the explicit guarantees of the First
Amendnent agai nst federal encroachnent upon freedom of
speech and belief. See Wst Virginia State Board of
Education v. Barnette; Prince v. Commonwealth of
Massachusetts. For it 1is the purposes of those
guarantees and not their text, the reasons for their
statenent by the Franers and not the statenent itself,
see Palko v. Connecticut; United States v. Carolene
Products Co., which have led to their present status in
the conpendious notion of “liberty” enbraced in the
Fourteent h Arendnent.
Each new claim to Constitutional protection nust be
considered against a background of Constitutional
purposes, as they have been rationally perceived and
hi storically devel oped.
Id. at 544 (conplete citations omtted).
178. Pierce and Meyer appear again in 1965— n Justice
Dougl as’s opinion in Giswld—enly now they were described in
Lochnerian terns as protecting the non-textual right of
parents to control the education of their children. Giswold
v. Connecticut, 381 US. 479, 482 (1965). Dougl as, for
exanple, cited the tw cases as protecting non-textual,
“penunbral” rights. See id. at 484. He wote:
The right to educate a child in a school of the
parents’ choi ce —whet her public or private or
parochial — s al so not nentioned. Nor is the right to
study any particular subject or any foreign |anguage.
Yet the First Amendnent has been construed to include
certain of those rights.
By Pierce v. Society of Sisters. . . the right to
educate one's children as one chooses is nade
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is not unusual to see Meyer and Pierce cited as
evidence that the New Deal Court did not intend to
abandon non-t ext ual substantive due process
al toget her.*® The opinions of the New Deal Court,
however, indicate otherw se: future enforcenent of
fundamental rights would be Ilimted to those
expressly nmentioned in the Bill of Rights. In
this way, the vague contours of the Due Process
Clause no longer would be used to enforce the

subj ective opinions of the Court, nor woul d
judicial identification of common |aw rights cloak
mere judicial preferences. To the extent that

prior cases indicated otherw se, they nust either
be rejected (liberty of contract) or refornulated
(parental rights) to fit the New Deal Court’s
enbrace of textualismand the limts of legitimte
judicial review

M. | NCORPORATI ON AND THE NEW DEAL DEBATES

Focusing on text for determning due process
liberties acconplished a nunmber of inportant
goal s. It explained the rejection of Lochner and
the expansion of federal power w thout breaking
faith with constitutional text (the Constitution,
the New Deal ers insisted, was not the problenm and
wi t hout undermining the role of the Court as an
i ndependent branch of government (nor was the
probl em the Court as an institution).?%

applicable to the States by the force of the First and

Fourteenth Anendnents. By Meyer v. Nebraska . . . the

same dignity is given the right to study the German

| anguage in a private school .
ld. at 482. Justice Coldberg cited Meyer as representing
rights beyond the first eight anendments protected under the
Ninth Anendnent, in this case rights of marital and famly
privacy. Id. at 488. Justice Wiite noted that these rights
were protected under the Fourteenth Amendment. 1d. at 502.
179. See, e.g., Laurence Tribe, Anerican Constitutional Law
1318 (2d ed. 1988).
180. The pervasive view that the Court as an institution was
not the problem can be seen by the negative response to
Roosevelt’s “Horse and Buggy” speech, which was delivered in
the aftermath of the Schechter Poultry decision, and the
criticismof his proposal to pack the Court. See Leuchtenburg,
Suprene Court Reborn, supra note 6, at 157-61 (describing the
impact of the court packing plan); WIIliam E. Leuchtenburg,
VWhen the People Spoke, VWhat Did They Say?: The Election of
1936 and the Ackerman Thesis, 108 Yale L.J. 2077, 2081 (1999)
(discussing the response to the “ Horse and Buggy” speech).
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Sinply hewing nore closely to the text, however,
created a host of difficult interpretive issues.
If text is what distinguishes Lochner from
freedons listed in the Bill of R ghts, then what
principled interpretive theory prevented total
incorporation of the Bill of Rights?® Not only
was a sudden expansion of judicial authority over
textual rights politically wunthinkable at the
time, there were those on the Court who believed
protection of all textual rights should be scal ed
back to reflect a nore realist interpretation of
the Court’s role in a constitutional denocracy.
Consensus on one isSsue, t ext ual originalism
triggered a prolonged debate regarding the future
of incorporated rights.

A. The Political Process Mbdel

Al t hough sharply critical of the Lochner Court,
Justice Jackson conceded that the pre-1937 Court

had “rendered civil liberties decisions of
substanti al val ue” by protecting “pretty
consistently the wit of habeas corpus (Ex parte
MIligan), fair trial (Powell v. Al abama), the

franchise (N xon v. Herdon), freedom of the press
(Near v. Mnnesota), and free speech (Fiske wv.
Kansas).” '  According to Jackson, these rights
were essential to the proper functioning of the
denocratic process:

There is nothing covert or conflicting in the
recent judgnents  of the Court on soci al
legislation and on legislative repressions of
civil rights. The presunption of validity which
attaches in general to legislative acts is
frankly reversed in the case of interferences
with free speech and free assenbly, and for a
perfectly cogent reason. Odinarily, |egislation
whose basis in economic w sdom is uncertain can
be redressed by the processes of the ballot box

or the pressures of opinion. But when the
channel s of opinion and of peaceful persuasion
are corrupted or cl ogged, these political

181. At least, what theory prevented total incorporation of
the first eight amendnments?

182. Jackson, supra note 11, at 71; accord Ex parte MIIigan,
71 U.S. 2 (1866); Powell v. Al abama, 287 U S. 45 (1932); N xon
v. Herndon, 273 U S. 536 (1927); Near v. Mnnesota, 283 U. S
697 (1931); Fiske v. Kansas, 274 U.S. 380 (1927).
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correctives can no longer be relied on, and the
denocratic systemis threatened at its nost vital
poi nt . In that event the Court, by intervening,
restores the processes of denocratic governnent;
it does not disrupt them &

Jackson’s approach mrrored that of Carolene
Products Footnote Four, which listed interference
with freedons of speech, press, and assenbly as
restrictions on political processes which call for
hei ght ened revi ew. ¥ Footnote Four also suggested
“simlar considerations” may call for heightened

review of “statutes directed at particul ar
religious, or national, or racial mnorities. ” 18
According to Justice Stone, “prejudice against

discrete and insular mnorities may be a special
condition, which tends seriously to curtail the
operation of those political processes ordinarily
to be relied upon to protect mnorities, and which
may call for a correspondingly nore searching
judicial inquiry.” 8

The focus of the political process nodel was
di scrimnation.® Heightened judicial scrutiny was
reserved for those situations where politica
views or religious beliefs were denied equa
access to the public marketplace or sonmehow
reflected a failure in the ordinary process of
political representation.!® This equal protection

183. Jackson, supra note 11, at 284-85; see also Ely, supra
note 26, at 73-134.
184. United States v. Carolene Prods. Co., 304 U S. 144, 153

n.4 (1938).
185. Id.
186. Id.

187. It is during this sane period that discrimnation
agai nst out-of-state comerce energes as a key factor in
dormant commerce clause jurisprudence. See S.C. State H ghway
Dep’t v. Barnwell Bros., Inc., 303 U S 177, 189 (1938).

188. See Skinner v. Cklahoma ex rel. WIllianson, 316 U.S. 535
(1942) (striking down, on equal protection grounds, a
sterilization statute). Skinner represented how firmy a
majority of the Court was opposed to recognizing non-textual
due process rights. G ven the context in which the decision
was announced —the United States was at war wth Nazi
Germany —t here could not have been a nobre tenpting nonent to
announce that liberty included freedom from coerced eugenic
experi nments. Instead, the Court ignored the plaintiff’s due
process clainms and, on its own initiative, based its decision
on equal protection. See id. at 538. |Indeed, Justice Dougl as,
for the mpjority, and Justice Stone, in his concurrence,
presuned the constitutionality of Buck v. Bell, which
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approach was nore deferential to the political
process than the substantive protection of rights
under Lochner. Laws general ly af fecting
everyone’'s speech or activities were not suspect
as long as *“channels of opinion and of peaceful

recogni zed the constitutionality of sterilizing feeble-m nded
i ndividuals. 274 U.S. 200, 207-08 (1927).
Justice Stone’'s concurrence in Skinner argued the case should
have been deci ded on the basis of procedural due process, the
plaintiff not having been provided a hearing. See Skinner, 316
U S at 544. He wote:
There are limts to the extent to which the presunption
of constitutionality can be pressed, especially where
the liberty of the person is concerned (see United
States v. Carolene Products Co., 304 U S. 144, 152,
n.4) and where the presunption is resorted to only to
di spense with a procedure which the ordinary dictates
of prudence would seem to demand for the protection of
the individual fromarbitrary action.
I d.
In his concurrence, Justice Jackson agreed with the mjority
and Justice Stone that both equal protection and procedural
due process had been violated. Jackson concurred, however, in
order to express his view that even if the proper procedure
had been provided, “[t]here are limts to the extent to which
a legislatively represented mmjority may conduct biol ogical
experinents at the expense of the dignity and personality and
natural powers of a mnority. . . .” Id. at 546. Hi s
concurrence foreshadowed his defense of individual |Iiberty
against the tyranny of the nmpjority in Barnette but did not
follow the textual linmtations he traced in Barnette. See
infra text acconpanying note 211. Jackson's concurrence stood
as a kind of halfway point between his enbrace of political
process in his book, The Struggle for Judicial Suprenacy, and
his ultimate adoption of the textual Preferred Freedons nodel
in Murdock and Barnette.
Finally, Skinner reflected the options available to the Court
under the Equal Protection C ause, even as due process was

limted to textual rights. Equal protection also had to be
reformul ated during the New Deal; aspects of Lochner, after
all, were based on equal protection considerations as well as

substanti ve due process. Both Justice Stone’'s Footnote Four,
and Justice Frankfurter’s political process nodel suggested
limting equal protection to classifications which threaten
the proper functioning of the political process. This would
allow the Court to continue enforcing non-textual freedons
like the right to vote under the rubric of equal protection.
Just as a majority of the Court noved away fromthe political
process limtation for due process, Skinner may indicate a
simlar nmove was occurring under equal protection doctrine.
However, coming as it did in the mdst of a war agai nst Nazi
Germany, and given the flux of judicial thinking during this
period, it is hard to see Skinner as representing a stable
consensus regarding the post-Lochner theory of equal
protection.
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persuasion” renmain open. '8
The political process nodel provided a principled
expl anation for the Court’s rejection of both

Lochner and total incorporation. Lochner | acked
the textual pedigree necessary to restrict the
subj ective preferences of the Court. Not all
texts in the Bill, however, were essential to the

proper functioning of the political process.
Consider the Court’s justification for protecting
freedom of speech and press in the 1939 case
Schnei der v. State:

This court has characterized the freedom of
speech and that of the press as fundanental
personal rights and liberties. The phrase is not
an enpty one and was not lightly used. 't
reflects the belief of the framers of the
Constitution that exercise of the rights lies at
the foundation of free government by free nen.
It stresses, as do many opinions of this court,
the inportance of preventing the restriction of
enj oynment of these liberties.

In every case, therefore, where legislative
abridgnent of the rights is asserted, the courts
should be astute to exanmine the effect of the

chal | enged | egi sl ation. Mer e | egi slative
preferences or beliefs respecting nmatters of
public convenience may well support regulation

directed at other personal activities, but be
insufficient to justify such as diminishes the
exercise of rights so vital to the maintenance of
denocratic institutions. !

Under st andi ng speech and religion as political
process rights helps to explain how the Court
could hand down its 1939 decision in Gobitis, only
one nonth after protecting the free exercise
rights of Jehovah’s Wtnesses in Cantwell v.
Connecticut.'® |n Gobitis, the Court had to decide

189. Jackson, supra note 11, at 284-85.
190. 308 U. S. 147 (1939).

191. Id. at 161. In another 1939 case, Coleman v. Mller,
the Suprene Court ruled that determining the validity of a
pr oposed constitutional amendnent was a “politica
question, ” resolvable by the political branches, and not the
Court. 307 U.S. 433, 450 (1939).

192. 310 U.S. 296 (1940). In Cantwell, Justice Roberts wote
for a unaninmus court, “[t]he fundanental concept of liberty

enbodied in [the Fourteenth] Anmendment enbraces the liberties
guar ant eed by t he First Amendnent . ” | d. at 303.
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whet her local public school boards could require
objecting children to salute the flag.' |In an 8-1
deci sion, Justice Frankfurter rejected the claim
that a coerced salute violated either freedom of
speech or religious exercise. Absent a show ng of
intentional discrimnation, Frankfurter ruled, the
Court nust defer to the greater conpetency of
states and |ocal school boards to determ ne what
was necessary to advance the legitimte interest
in national wunity.? As much as Gobitis today
m ght be considered to be a low point in judicial
protection of individual rights, at the tinme it
was perfectly in keeping with one approach to the
New Deal Revol ution. If Lochner was rejected due
to the need to defer to the policy nmaking
deci sions of the political branches, then judicial
interference is justified only to the extent
necessary to keep open the channels of political
ref or m 19 Under this approach, Ilaws which

Interestingly, he cited Schneider, a 1939 case, as support and
made no mention of the many pre-1937 cases which upheld the
right to free speech and press. See id. In Cantwell, the
Court ruled that a city had inposed a prior restraint on
Jehovah’s Wtnesses' ability to dissemnate their religious
views. See id. The channels of persuasion having been cl osed,
the case came within the reach of the political process nodel.
193. Mnersville Sch. Dist. v. Gobitis, 310 U S. 586 (1940).
194. 1d. at 595.
195. But see Enploynent Div. v. Smth, 494 U S 872, 879
(1990) (citing Gobitis).
196. In the 1925 case, Gtlow v. New York, the Court
interpreted the Fourteenth Amendnent to include the right of
free speech but deferred to the political process and
legislative determinations regarding the danger of certain
fornms of speech. 268 U.S. 652 (1925). The Court wote:
By enacting the present statute the State has
det er mi ned, t hr ough its | egi slative body, t hat
utterances advocating the overthrow of organized
governnent by force, violence and unlawful neans, are
so inimcal to the general welfare and involve such
danger of substantive evil that they may be penalized
in the exercise of its police power. That
determination nust be given great weight. . . . W
cannot hold that the present statute is an arbitrary or
unreasonabl e exercise of the police power of the

State. . . .
Id. at 668-70. Both Gtlow in 1925 and Witney v. California,
274 U. S 357, in 1927 were decided under the sane

r easonabl eness” standard as liberty of contract. Thus, the
political process nodel may have been closer to pre-1937 First
Amendnment  jurisprudence than the substantive protection
ultimately adopted in Barnette.
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di scrim nat ed agai nst religious or et hni c
mnorities tended to prevent the otherw se equal
partici pation envisioned by the political process
nodel . Absent i nt enti onal di scrim nation,
however, the Court had no legitinmate excuse to
interfere.' According to Frankfurter, “[e]xcept
where the transgression of constitutional I|iberty
is too plain for argument, personal freedom is
best maintained —so long as the renedial channels
of the denocratic process remain open and
unobstructed. . . . " 198

Frankfurter’s argunent tracked his rejection of
Lochner and his bel i ef t hat unduly  vague
constitutional provisions like *“due process” and
“liberty” could be filled with the personal

197. Gobitis, 310 U S. at 594 (“The religious liberty which
the Constitution protects has never excluded I|egislation of
general scope not directed against doctrinal loyalties of
particular sects.”). In dissent, Stone argued there was
reason to suspect discrimnnation:
For this reason it would seem that |egislation which
operates to repress the religious freedom of snall
mnorities, which is admttedly within the scope of the

protection of the Bill of Rights, nust at |east be
subject to the same judicial scrutiny as |egislation
which we have recently held to infringe the
constitutional liberty of religious and raci al
mnorities.

Id. at 607.

198. 1d. at 599. Frankfurter developed this point further in
his Barnette dissent:
When M. Justice Hol nes, speaking for this Court, wote

that “it must be renmenbered that |egislatures are
ultinmate guardians of the liberties and welfare of the
peopl e in quite as gr eat a degree as t he
courts, ” he went to the very essence of our

constitutional system and the denobcratic conception of
our society. He did not mean that for only some phases
of civil government this Court was not to supplant
legislatures and sit in judgment wupon the right or

wong of a challenged neasure. He was stating the
conprehensive judicial duty and role of this Court in
our constitutional scheme whenever legislation is

sought to be nullified on any ground, nanely, that
responsibility for legislation lies with |egislatures,
answerable as they are directly to the people, and this
Court’s only and very narrow function is to determ ne
whether within the broad grant of authority vested in
| egislatures they have exercised a judgnment for which
reasonabl e justification can be offered.
W Va. State Bd. of Educ. v. Barnette, 319 U S 624, 649
(1943) (Frankfurter, J., dissenting) (citation omtted).
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policy choices of the justices.?

Wien we come to the broad, undefined clauses of
the Constitution we are in a decisively different
realm of judicial action [than determining the
meani ng of “search and seizure”]. The scope of
application is relatively unrestricted, and the
room for play of individual judgnent as to policy
correspondi ngly wi de. A few sinple terns |ike
“liberty” and “property, ” phrases like
“regulate Conmerce . . . anong the several
States” and “without due process of law” call
for endless “interpretation.” . . . The words of
[ “due process of law” and “ equal protection of
the laws”] are so unrestrained, either by their
intrinsic meaning, or by their history, or by
tradition, that they |eave the individual Justice
free, if, indeed, they do not actually conpel
him to fill in the wvacuum wth his own
controlling conceptions, which are bound to be
det er m ned by hi s experi ence, envi ronnent,
i magi nation, his hopes and fears —his “i dealized
political picture of the existing social order.”
Shoul d such power, affecting the intimate life of
nation and States, be entrusted, ultimately, to
five men?2®

Meeting Frankfurter's objection would result in
t he first clearly articul ated doctrine of
i ncorporation: the Preferred Freedons Doctrine.

B. Preferred Freedons Doctrine

In the period between Frankfurter’s 1939 opi nion
in Cobitis and its reversal in Barnette in 1943,
the Court expressly enbraced textual originalism
under the Commerce d ause. That nove would have
implications for other areas of law. Al though the
Tenth Anendnent did not expressly limt governnent
regul ati on of commerce, the First Amendnment was a
clear restriction on government activity. Even if
hei ght ened review was not warranted by the fornmer,
it certainly was by the latter. Mor eover, where
original intent was irrelevant to a comon |aw

199. Frankfurter is generally associated with the Legal

Process school of HL.A Hart and Al exander Bickel. See
Kal man, Law, Politics, supra note 100, at 2208.
200. Frankfurter, Hol mes’s Constitutional pi ni ons, supra

note 123, at 116-18 (quoting Roscoe Pound, The Theory of
Judi ci al Decision, 36 Harv. L. Rev. 641, 651 (1923)).
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interpretation of freedom of speech and press, the
original meaning of a specific text attained a new

i nport ance. 2% It was here that the political

process nodel cane into conflict with the
interpretive noves the Court was making under the
Commer ce Cl ause, f eder al connon | aw, and
i ncor poration. It is not surprising that soon

after adopting textual originalism the Court
revisited, and abandoned, the political process
nodel of Justice Frankfurter when it came to the
i ncorporated texts of the First Amendnent.

Justice Stone was the sole dissenter in Gobitis.
In the First Amendnent cases which followed, he
continued his opposition to the nere relative
protections of the political process nodel.
Dissenting to the Court’s decision to uphold a
flat tax applied against the door-to-door sale of
religious literature, Stone decl ared:

The First Anmendnent is not confined to
saf equarding freedom of speech and freedom of
religion against discrimnatory attenpts to w pe
t hem out . On the contrary, the Constitution, by
virtue  of t he First and t he Fourteenth
Anendnent s, has put those freedons in a preferred
posi tion. Their comrands are not restricted to
cases where the protected privilege is sought out
for attack. 2%

This is the first appearance of the Preferred
Freedons Doctrine. By focusing on First Amendment
freedons, Stone placed an interpretive wedge
between liberty of contract and the First
Amendnment (one textual, one not), and between the
First Amendnent and total incorporation (only some
textual freedons are “preferred’). Thus, like
the political process nodel, this approach limts
hei ghtened judicial protection to certain critical
rights listed in the First Amendnent. Unli ke the

political process nodel, however, the Preferred
Freedons Doctrine extended to all First Amendment
freedoms—i ncluding religious liberty—and called

for substantive, not nerely relative, protection.

201. Sone schol ars have argued that interpretation of a text
necessarily leads to sone form of originalism See, e.g.
Barnett, Originalism supra note 21.

202. Jones v. Opelika, 316 U S. 584, 608 (1942) (Stone, C. J.
di ssenting).
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Under t he Preferred Fr eedons nmodel , equal
treatment was not enough. According to Justice
Bl ack, “our denocratic form of gover nnment ,
functioning under the historic Bill of Rights, has
a high responsibility to accommobdate itself to the
religious views of mnorities, however unpopul ar
and unorthodox those views may be.” 2% Joined by
Justices Murphy and Dougl as, Black wote “[s]ince
we joined in the opinion in the Gobitis case, we
think this is an appropriate occasion to state
that we now believe that it also was wongly
decided. . . . The First Amendnent does not put
the right freely to exercise religion in a
subordi nate position. " 2%

Only one year after Jones v. Opelika upheld a
flat tax on the sale of religious literature, the
Court reversed course and struck down the sane
kind of tax in Mirdock v. Pennsylvania.?® As
Justi ce Dougl as expl ai ned:

A state may not inpose a charge for the enjoynent
of a right grant ed by t he Feder al
Constitution. . . . The fact that the ordinance
is “nondiscrimnatory” is inmaterial. The
protection afforded by the First Amendnent is not
so restricted. A license tax certainly does not
acquire constitutional validity because it
classifies the privileges protected by the First
Anendrent along with the wares and nerchandi se of
hucksters and peddlers and treats them all alike.
Such equality in treatnent does not save the
or di nance. Freedom of press, freedom of speech,
freedom of religion are in a preferred
posi tion, 2%

After Mirdock, the days of Cobitis clearly were
nunbered. Only one nonth later, on the fourteenth
of June, Flag Day, Justice Jackson abandoned his
earlier enbrace of political process and authored

t he opi ni on reversing Gobitis. Justice
Frankfurter’s draft of the New Deal charter for
judicial review had been rejected. Jackson’s

opinion in Barnette®’ dramatically highlighted the
debate between Frankfurter and the advocates of

203. 1d. at 624.

204. 1d. at 623-24

205. 319 U. S. 105 (1943).

206. 1d. at 113-15 (enphasis added).
207. See discussion infra Part 111.C
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the Preferred Freedons Doctrine. Al t hough
recogni zed t oday as a gr eat nonent in
consti tutional liberty, at the time it was
witten, Barnette raised as nmany questions as it
answer ed. Even if the Court was right to reject
the political process nodel, Jackson failed to
adequately explain the basis for its selective
enforcenment of the Bill of R ghts.

C. West Virginia Board of Education v. Barnette?®

In 1941, Jackson had enbraced the political
process nodel of First Amendnent freedons, ?°® as had
seven other nenbers of the Court. By 1943,
however, only Justice Roberts remained from the
pre-New Deal Court and the country was enbroiled

in war. It was in this cont ext —under
208. 319 U S 624 (1943). Prof essor Bruce Ackerman has
suggested that the New Deal expansion of government power into
previously “private areas” like property and contract
autonony justified not only textual incorporation, but also
judicial protection of non-textual rights like privacy. See

Acker man, Li berating Abstraction, supra note 43; Bruce
Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713
(1985) [hereinafter Ackerman, Carolene Products]. Sone
aspects of Jackson’s opinion <can be read this way,
particularly where he noted the need to “transplant these
rights to a soil in which the laissez-faire concept or
principle of non-interference has withered at least as to
econonmic affairs, and social advancenents are increasingly
sought through closer integration of society and through
expanded and strengthened governnmental controls.” Barnette,
319 U S. at 640. Jackson had also previously signaled his

willingness to enforce non-textual rights in his Skinner
concurrence. See supra note 188 (discussing the significance
of Skinner).

O her aspects of Jackson’s opinion, however, cannot be read so
expansi vel y. Jackson insisted that the problens associated

with the vague contours of the Due Process C ause disappear
when limted to the specific provisions of the Bill of Rights.
This would have been disingenuous in the extreme if Jackson
believed legitimate judicial review included no such
limtation. In the end, Jackson's opinion in Barnette was
only one of many in which the Court identified textualism as
the fundanental core of legitimte due process review Any
reading of the New Deal which |eaves the door open to non-
textual substantive due process rights nust sonehow explain

the Court’s recharacterization of Meyer and Pierce as Bill of
Rights cases, the refusal to adopt total incorporation, and
t he abandonnent of federal common law in Erie. Above all,

such an approach conflicts with the Court’s consistent enbrace
of textualismas the fundamental core of due process rights.
209. See Jackson, supra note 11, at 284-285.
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circunstances generally calling for the greatest
degree of deference to political necessities—t hat
the Court reversed Gobitis and upheld the right of
Jehovah’s Wtnesses to refuse to salute the flag.
The fact that Barnette was handed down on Flag Day
makes the case tantanount to a Declaration of
I ndependence — he i ndependence of the Court.

Barnette cannot be understood apart from the
context of the Court’s struggle to define judicial
review in a New Deal world. Jackson’s opinion is
suffused with references to the recent upheaval in
jurisprudence, the abandonnent of |aissez-faire
econom ¢ doctrine, and the trenmendously difficult
task of reconstructing judicial review after
Lochner:

[ T] he t ask of transl ating t he maj estic
generalities of the Bill of Rights, conceived as
part of the pattern of liberal government in the
ei ghteenth century, into concrete restraints on
officials dealing with the problens of the
twentieth century, is one to disturb self-
confi dence. These principles grew in soil which
al so produced a philosophy that the individual
was the center of society, that his liberty was
attainable through mnmere absence of governnental

restraints, and that gover nnent should be
entrusted with few controls and only the mldest
supervi si on over nen’ s affairs. Ve nust
transplant these rights to a soil in which the

| ai ssez-faire concept or principle of non-
interference has withered at |least as to econonic
affairs, and social advancenents are increasingly
sought through closer integration of society and
t hrough expanded and strengthened governnental
controls. These changed conditions often deprive
precedents of reliability and cast us nore than
we would choose upon our own judgnent. But we
act in these matters not by authority of our
conpet ence but by force of our comm ssions. 2

In this one renmar kabl e passage, Jackson
acknow edged the constitutional upheaval of the
New Deal —t he changed conditions that deprived
precedents of reliability and the difficulty of
trying to translate the Bill of R ghts into a
post - New Deal worl d. There were no precedents to
rely upon, no consensus regarding nethods of

210. Barnette, 319 U S. at 639-40.
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i nterpretation. Having received a conmission to
reconstruct judicial review w thout the benefit of
a textual anendnent, the Court had indeed been
cast wupon its own judgnent in a manner that
di sturbed sel f-confidence.

The nost pressing problem involved how to define
the nethod and scope of post-Lochner judicial
revi ew. Speech, press and religious liberty had
all been protected under Lochner. |[If the majority
proceeded to reject Frankfurter’'s draft of the New
Deal charter and preserve judicial protection of
the Bill of Rights, how could the Court enforce
rights originally *“discovered” by the Lochner
Court wthout repeating the errors of Lochner?
Jackson’s first nove was to return to the Pal ko-
Car ol ene Products enphasis on text:

In weighing argunents of the parties it is
i mportant to distinguish between the due process
clause of the Fourteenth Anmendnent as an
instrument for transmitting the principles of the
First Amendnent and those cases in which it is
applied for its own sake. The test of
legislation which collides with the Fourteenth
Anendrment, because it also collides with the

principles of the First, is much nore definite
than the test when only the Fourteenth is
i nvol ved. Much of the vagueness of the due

process clause disappears when the specific
prohibitions of the First beconme its standard.
The right of a State to regulate, for exanple, a
public utility may well include, so far as the
due process test is concerned, power to inpose
all of the restrictions which a legislature may
have a “rational basis” for adopting. But
freedons of speech and of press, of assenbly, and
of worship nmay not be infringed on such sl ender
grounds. They are susceptible of restriction
only to prevent grave and inmmediate danger to
interests which the state may lawfully protect.
It is inmportant to note that while it is the
Fourteenth Amendnent which bears directly upon
the State it is the nore specific liniting
principles of the First Amendnent that finally
govern this case.?!

The political process nodel also had focused on
the “specific limting principles of the First

211. 1d. at 639-40.
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Amendnent . ” 212 Jackson had to justify renoving
t hese subjects from the non-discrimnatory control
of the political branches. In one of the nost
fanmbus passages in constitutional |aw, Jackson
rejected Frankfurter’'s deference to the political
process and traced a textual originalist theory of
post - Lochner judicial review

The very purpose of a Bill of R ghts was to
withdraw certain subjects from the vicissitudes
of political controversy, to place them beyond
the reach of mpjorities and officials and to
establish them as legal principles to be applied
by the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom
of worship and assenbly, and other fundamnental
rights may not be submitted to vote; they depend
on the outconme of no elections.??

As stirring as this passage seens to us today, at
the tinme it was witten it was no nore than a bald
assertion, and a historically incorrect one to
boot . Whatever was the original purpose of the
original Bill of R ghts, it was not intended to
pl ace particular rights beyond the reach of state
maj orities.?* The Bill bound only the federal
government and reserved power over subjects |ike
speech and religion to the states.?® Moreover, if
inclusion in the Bill of Rights signaled an intent
to renove a subject from the political process,
this inplied that all of the rights in the Bill
were intended to be protected from state political
majorities—a nove Jackson knew full well the
Court was unwi | I'i ng to make. Even i f
Frankfurter’s political process nodel had been
rejected, the substantive protections of Barnette
and the Preferred Freedons nodel raised extrenely
difficult questions —gquestions that would have to
be answered in future cases involving enforcenent
of the Bill of Ri ghts against the states.

212. 1d. at 639.

213. 1d. at 638 (enphasis added).

214. See Barron v. Baltinore, 32 U S. 242, 243 (1833).

215. For general discussions regarding the federalist nature
of the original Bill of R ghts, see Amar, Bill of Rights,

supra note 26; Steven D. Smith, Foreordained Failure: The
Quest for a Constitutional Principle of Religious Freedom
(1995); Lash, Power and Religion, supra note 29.
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D. Frankfurter’'s Chall enge: The Problem Wth
Sel ective Incorporation

The debate over the political process and
Preferred Freedons nodels should not obscure the
broad consensus anong the nenbers of the New Deal
Court regarding the core principles of post-
Lochner review. After 1937, judicial interference
with the political process was justified solely on
the basis of constitutional text. The enbrace of
text went hand and hand with the Court’s rejection
of conmmon law nethodology as a basis for
interfering with state or federal law and the
enbrace of originalism as the neasure of the
conmer ce power .

The Court’s next task was to identify the
interpretive theory which would replace the comon
| aw approach of the Lochner Court. Si nply
invoking “textualism” was problematic; it left
unexpl ai ned why inclusion in the texts of the Bill
of Rights did not automatically lead to total

i ncor por ati on. 2% The selective approach of
Twining, originally deployed to distinguish the
Court’s comon |law nethodology from textual

i ncorporation, now was deployed by the New Deal
Court in order to justify selective incorporation
of only some text in the Bill of Rights. Although
combining Twining wth the Preferred Freedons
Doctrine explained the rejection of Lochner while
avoi ding the firestorm which would acconpany total
i ncorporation, this approach threatened to repeat
the same errors of Lochner. Justice Frankfurter
in particular accused the mgjority of having
returned to the evil days of Lochner:

In the past this Court has fromtine to tine set
its views of policy against that enbodied in
| egislation by finding laws in conflict with what
was called the *“spirit of the Constitution.”
Such undefi ned destructive power was not
conferred on this Court by the Constitution.
Before a duly enacted law can be judicially
nullified, it rmust be forbidden by some explicit
restriction wupon political authority in the
Constitution. Equally inadnmssible is the claim

216. Sudden total incorporation in the mdst of Roosevelt’s
battles with the Court might well have been viewed as
tantanount to institutional suicide.
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to strike down legislation because to us as
individuals it seens opposed to the “plan and
pur pose” of the Constitution. That 1is too
tenpting a basis for finding in one’'s personal
views the purposes of the Founders.?'

Frankfurter believed that the problem wth
Lochner was the general counter-mgjoritarian
nature of judicial review Except for clearly
unreasonable actions by the Ilegislature, the
proper role of the Court was limted to policing
the political process.??8 Not only had Lochner

interfered with reasonabl e soci al wel fare
| egislation, it had conpounded its error Dby
constitutionalizing the subjective policy choices
of the Court. To Frankfurter, the Preferred

Freedons nodel repeated both errors: it resulted
in judicial invalidation of otherw se reasonable
| egislation, and it did so by way of subjective
judicial selection of sone liberties listed in the
Bill of Rights.??®

Frankfurter had a point.??° At the tine Barnette

217. W Va. State Bd. of Educ. v. Barnette, 319 U S. 624, 666

(1943) (Frankfurter, J., dissenting).

218. See, e.g., id. at 646-71 (Frankfurter, J., dissenting);

Mnersville Sch. Dist. v. Gobitis, 310 U S. 586 (1940).

219. According to Frankfurter’s concurrence in Adanson:
I ndeed, the suggestion that the Fourteenth Amendnent
incorporates the first eight Amendnents as such is not
unanbi guously urged. Even the boldest innovator would
shrink from suggesting to nore than half the States
that they may no longer initiate prosecutions wthout
indictnment by grand jury, or that thereafter all the
States of the Union must furnish a jury of twelve for
every case i nvol vi ng a claim above twenty
dollars. . . . It seens pretty late in the day to
suggest that a phrase so laden with historic meaning
should be given an inprovised content consisting of
some but not all of the provisions of the first eight
Arendrments, selected on an undefined basis, wth
i mprovisation of cont ent for the provisions so
sel ect ed.

Adamson v. California, 332 US. 46, 64-65, 67 (1947)

(Frankfurter, J., concurring).

220. Justice Frankfurter further stated in Barnette:
There is no warrant in the constitutional basis of this
Court’s authority for attributing different roles to it
depending upon the nature of the challenge to the
legislation. Qur power does not vary according to the
particular provision of the Bill of Rights which is
invoked. The right not to have property taken wi thout
just conpensation has, so far as the scope of judicial
power is concerned, the sanme constitutional dignity as
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was deci ded, t he Court’s entire liberty
jurisprudence, including its protection of speech,
press, and religion, rested on the sanme Lochnerian
f oundati on. If the Court had rejected the
foundati on upon which stood Gtlow and Near, on
what basis could those cases continue to stand?
I ndeed, how could the process of incorporation
legitimately continue? Neither Carolene Products
nor Barnette provided a principled solution to the
riddle of incorporation. As nmuch as those cases
hi ghlighted the inportance of text, the Court
could not logically claim that textual expression
justifies heightened enforcenent as long as it
continued to reject total incorporation. Pi cki ng
and choosing anong rights to be incorporated
seened to repeat the very subjectivity that
stained the Lochner Court. Again, according to
Frankfurter:

the right to be protected agai nst unreasonabl e searches
and seizures, and the latter has no less claim than
freedom of the press or freedom of speech or religious
freedom In no instance is this Court the primary
protector of the particular liberty that is invoked.
This Court has recogni zed, what hardly could be denied,
that all the provisions of the first ten Arendnents are
“specific” prohibitions, United States v. Carolene
Products Co., 304 U.S. 144, 152, n.4. But each
specific Amendnent, in so far as enbraced within the
Fourteenth Anmendnent, nmust be equally respected, and
the function of this Court does not differ in passing
on the «constitutionality of |legislation challenged

under di fferent Anendnent s.
Wen M. Justice Holnes, speaking for this Court,
wote that “it nust be remenbered that |egislatures

are ultimate guardians of the liberties and wel fare of
the people in quite as great a degree as the courts,”
M ssouri, K & T. Ry. Co. v. My, 194 U S. 267, 270, he
went to the very essence of our constitutional system
and the denobcratic conception of our society. He did
not nmean that for only sonme phases of civil governnent
this Court was not to supplant |legislatures and sit in
judgnment upon the right or wong of a challenged
neasur e. He was stating the conprehensive judicial
duty and role of this Court in our constitutional
schene whenever legislation is sought to be nullified
on any ground, namel y, t hat responsibility for
legislation lies with |egislatures, answerable as they
are directly to the people, and this Court’s only and
very narrow function is to determ ne whether within the
broad grant of authority vested in |egislatures they
have exercised a judgment for which reasonable
justification can be offered.

Barnette, 319 U S. at 648-49 (Frankfurter, J., dissenting).
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There is suggest ed nerely a sel ective
i ncorporation of the first eight Amendnents into
the Fourteenth Anmendnent. Sonme are in and sone
are out, but we are left in the dark as to which
are in and which are out. Nor are we given the
calculus for determining which go in and which

stay out. If the basis of selection is nerely
t hat those provisions of the first ei ght
Anendrent s are i ncor por at ed whi ch comrend
t hensel ves to i ndi vi dual justices as

i ndi spensable to the dignity and happiness of a
free man, we are thrown back to a nerely
subj ecti ve test. 2?1

The advocates of the Preferred Freedons nodel
i nvoked the Court’s reasoning in Twining in order
to justify its r ef usal to automatically
incorporate all the freedons listed in the Bill of
Rights. But neither the Twining rule of selective
enforcenment nor the doctrine of Preferred Freedons
fit confortably with the Court’s nove to

textualism under the Due Process d ause. The
Twining rule originally was a rule for protecting
coommon law liberties in general and liberty of
contract in particular. In retrospect, at |east
Twining had the virtue of plausibly tracking the
ori gi nal i ntent behi nd t he Privil eges or
Immunities C ause. ??? Sel ective “text-only”
i ncorporation, however, |acked either textual or
historical warrant.?® |In Barnette, the Court had

commtted itself to textual incorporation wthout

a coherent theory of why selective textual

i ncor poration was consi st ent Wi th t he new
jurisprudence of the New Deal Court.

E. Justice Black’s Response: Fourteenth Amendnent
Textual Oiginalism

Roosevelt’'s first judicial appointnent, Justice
Hugo Bl ack, replaced retiring Justice Van Devanter
in 1937. One of his first decisions was to concur
in Carolene Products, but not join the section

221. Adanson, 332 U. S. at 65 (Frankfurter, J., concurring).
222. See supra notes 26, 62-65 and acconpanyi ng text.

223. The Preferred Freedons Doctrine, for exanple, provided
neither a textual nor a historical reason for “preferring”
the right to counsel over the right against doubl e jeopardy.
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containing Footnote  Four.?* Bl ack | oi ned
Frankfurter in Gobitis but soon cane to believe he
had made a mi stake.?”® Along with a majority of the
Court, Black joined Jackson’'s rejection of the
political process nodel in Bar nett e, and
ultimately staked out his own unique vision of
post - Lochner incorporated rights. 22

An advocat e of t ot al i ncor porati on, Bl ack
believed that proceeding wunder the selective
incorporation theory of Twining was in conflict
with the original intent behind the adoption of
the Fourteenth Anmendnent. Black wote that his
“study of the historical events that culmnated in
t he Fourteenth Amendnment ” convinced himthat *“one
of the chief objects that the provisions of the
Amendnment’s first section, separately, and as a
whol e, were intended to acconplish was to make the
Bill of Rights, applicable to the states. ” 2 In
this way “[Twining] and the ‘natural |aw theory
of the Constitution upon which it relies degrade

the constitutional safeguards of the Bill of
Rights . . . . "2 According to Black, “[t]his
hi stori cal purpose has never received full

consi deration or exposition in any opinion of this
Court interpreting the Anendnent. ” 2%
Black had an additional problem wth the

Twi ni ng/ Preferred Freedons Doctri ne. By
enpowering the Court to select which provisions in
the Bill of R ghts were “fundanental,” t he

Twining rule repeated, and indeed becane an
essential aspect of, the Lochner approach to due
process. The natural |aw approach of Twi ning was
“an i ncongr uous excrescence on our
Constitution. ”2® Such an approach was “itself a
violation of our Constitution, in that it subtly
convey| ed] to courts, at t he expense of
| egislatures, ultinmate power over public policies

224. 1 am not aware of any explanation for Black’s decision
not to join Footnote Four.

225. Jones v. Opelika, 316 U.S. 584, 623-24 (1942) (Bl ack,
Dougl as, Murphy, JJ., dissenting).

226. See Adanson v. California, 332 U 'S 46, 68-92 (1947)
(Bl ack, J., dissenting).

227. 1d. at 71-72.

228. 1d. at 70.
229. Id. at 72.
230. Id. at 75.
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in fields where no specific provision of the
Constitution limts | egi sl ative power . " 1
Expressly invoking the New Deal Revolution, Black
mai ntained that “the Twi ning decision rested on
previous cases and broad hypotheses which have
been wundercut by intervening decisions of this
Court. " 2

If the New Deal was in fact a constitutional
revolution, Black’s jurisprudence cane closest to
reconciling this revolution with the Fourteenth
Amendnment. For exanple, if the protections of the
Due Process Cl ause turned on judicial discovery of
“fundanentality,” then Footnote Four’s enbrace of
the specific provisions of the Bill of R ghts was
no nore legitimte than the Court’s enbrace of
liberty of contract. Black avoided this objection,
however, by grounding incorporation not on
subj ective <choices of the Court, but on the
intentions of those who drafted and adopted the
Fourt eenth Amendnent. ?*

An  originalist account of the Fourteenth
Amendnent al nost certainly would include comon
law liberties like free labor and liberty of
contract. In the aftermath of the New Deal
Revol uti on, however, the Court no |onger was
aut hori zed to discover and enforce rights arising
from the msts of the comon |aw ?*® Yet by

231. Id.

232. 1d. at 70.

233. See id. at 92-123 (appendi x by Justice Bl ack).

234. See supra note 49 and acconpanyi ng text.

235. A related issue is the extent to which the Court could
acconplish by way of the Equal Protection Cl ause what had been
rejected under the Due Process C ause. Sone schol ars have
argued that non-textual “privileges or inmmunities” may have
been intended to receive sone degree of equal protection. See,
e.g., Amar, Bill of Rights, supra note 26, at 171-74; John
Harrison, Reconstructing the Privileges or Imunities C ause,
101 Yale L.J. 1385, 1387-88, 1392, 1396 (1992). Lochneri an
liberty of contract itself contained an equal protection

conponent. In fact, mnmost due process rights can be described
in equal protection terns. Non-textual liberties that could
be described as involving equal protection concerns include
abortion, assi sted sui ci de, sexual orientation, and

disability. See, e.g., Roner v. Evans, 517 U S. 620 (1996)
(state constitutional anmendment banning honosexual anti-
discrimnation laws violates the equal protection clause);
Pl anned Parenthood v. Casey, 505 U S. 833 (1992) (plurality
arguing that access to abortion facilitates wonmen's equal
participation in the marketplace); Cty of Ceburne wv.
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enbracing (if recharacterizi ng) Twi ni ng, and
rejecting the text as the final source of what
constituted the “ body of law, ” the Court was |eft
in the position of determning the substantive
content of liberty.#® Black thus noted that “the
Twining decision rested on previous cases and
broad hypotheses which have been undercut by
i ntervening decisions of this Court.” #” The New
Deal acted as a constitutional screen, preserving
those privileges or inmmunities expressly nentioned
in the text, but screening out those discoverable
only by way of common | aw.

Justice Black did not prevail. Over the years,
Justice Black’s position has been criticized as a
flawed reading of Fourteenth Amendment history, %8
an unjustifiable insistence on incorporating all
ei ght anendnents, *° and an erroneous rejection of
j udi ci al i dentification of non- enumner at ed
|iberties. 2 In fact, it appears Justice Bl ack,

Cleburne Living Cr., 473 US. 432 (1985) (striking down
ordi nance requiring special use pernit as applied against a
home for the nentally retarded); Quill v. Vacco, 80 F.3d 716
(2d Cir. 1996), rev'd, 521 U S 793 (1997) (circuit court
striking down ban on assisted suicide as violation of equal

protection). The laws struck down in Romer and d eburne
failed to satisfy the lowest Ilevel of judicial scrutiny,
“rational basis review ” The rejection of Lochner would

have included a rejection of this aspect of equal protection—
thus the Court’s suggestion in Carolene Products that equal
protecti on would focus on political process considerations and
protection of “discreet and insular mnorities.” See United
States v. Carolene Prods. Co., 304 U S. 144, 153 n.4 (1938);
see al so supra note 188 (discussing Skinner v. Cklahoms).

236. Justice Black's critique of Twi ning as opening the door
to Lochner Il was prophetic.

237. Adanson v. California, 332 US. 46, 70 (1947) (Bl ack,
J., dissenting).

238. See Fairman, Fourteenth Amendment, supra note 28, at
171.

239. See Amar, Bill of Rights, supra note 26, at 174-75; see
al so Adanson, 332 U S. at 62 (Frankfurter, J., concurring).
Bruce Ackernan also would not linmit incorporation to the
specific provisions of the Bill of Rights, arguing that such
narrow adherence to the text would be hyper-fornalistic and
woul d introduce a kind of nechanical jurisprudence generally
deri ded by the | egal academy. See Ackernman, Carol ene Products,
supra note 208, at 744. The point of the inquiry, of course,
is to determne whether what Ackerman derides as a
“mechani cal jurisprudence” is what the Court had in mnind.
240. Akhil Amar criticizes Justice Black’s jot-for-jot
i ncorporation approach as unduly restrictive, since it would
exclude both inportant textual freedons |ike the wit of
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nmore than any other justice, understood that the
New Jurisprudential Deal committed the Court to
rethinking the original nmeaning of the Fourteenth
Amendment —and reconciling these two dramatic
noments of constitutional change. |f the New Deal
Court legitimately foreclosed judicial enforcenent
of common law privileges or inmunities, Justice
Black’s “jot-for-jot” theory of incorporation
stands as the nost principled approach to judicial
revi ew proposed by the New Deal Suprene Court.

V. | MPLI CATI ONS

A. Distinguishing the New (Political) Deal from
the New (Jurisprudential) Dea

Viesing the New Deal in the |light of the
i ncorporation debates reveals a revolution in
j udi ci al net hodol ogy, one which extended far
beyond the boundaries of comrerce and |iberty of
contract. The New Jurisprudential Deal applied to
all aspects of the Court’s work, from the powers
of Congress, to the autonony of the states, to the
limts of judicially enf orceabl e i ndi vi dua
liberty.

The broad inpact of the revolution may be the
necessary result of Court-driven constitutiona
reform?2¥* The political process failed to produce
a New Deal anendnent.?? |f change was to come, it

habeas corpus and other non-textual liberties. See Amar, Bill
of Rights, supra note 26, at 174-75. | believe that Black's
theory |l eaves room for the incorporation of textual liberties
| i ke habeas corpus, but not non-textual |iberties.

241. One reason why there is no New Deal anendnent is because
the New Deal Revolution did not involve a change in the text.
Instead, it involved a change in the Court’s approach to texts
already in place. That nmay seem like a distinction without a
difference, but there is a crucial difference between the two:
the New Deal did not change the idea of enunerated power, nor
did it add a power not already granted (as would, for exanple,
judicial allowance for “laws respecting an establishnent of
religion”). US. Const. amend. |I. The Court’s refusal to
defer on other rights continued to rely on texts already
enbedded in the Constitution. Finally, even though the New
Deal seened to anend the potential reach of the Privileges or
Immunities Cause, it did so by linking that clause to other
texts in the Constitution. It sinply placed a rule of
construction on the Clause limting judicial interpretation to
norns contained within the four corners of the Constitution.

242. Gven the general consensus that sone kind of
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woul d be by way of constitutional interpretation.
This was all the Court had, and to the New Deal

appoi ntees, all they needed.?? But there are
consequences to choosing this method of reform
An amendnent can be limted to a particular

problem whether it is broad restructuring of the
federal -state relationships (the Reconstruction
Amendnents) or a nore surgical approach to a
particular social issue (Prohibition).?* Altering
t he nmet hods of j udi ci al revi ew, however,
necessarily will affect a broad range of doctrine.
Understanding the New Deal in reference to the
political agenda of Franklin Roosevelt treats the
Revolution as if it had produced a constitutional

amendnent . It views the Revolution as if it had
removed old rights (contract) or added new ones
(government welfare). A political focus, however,

fails to account for aspects of the Revolution
that had nothing to do with the political goals of
the New Deal, the reversal of Swift and the
restructuring of Meyer and Pierce being only two

exanpl es. Most of all, it ignores the account
provided by the justices thenselves. The
political interpretation of the New Deal nust

treat the Court’s own explanations (text and
original intent) as, at best, w ndow dressing or,
at  worst, di ssenbl i ng. The jurisprudenti al
approach, on the other hand, not only accounts for
what the Court actually said, it also provides a
nore conprehensive explanation for what it
actual ly did.

Al 't hough the jurisprudential nodel in some ways
broadens our understanding of the Revolution, it
also limts its scope. The New Political Deal of

constitutional reformwas necessary, it seens |likely that sone
ki nd of anendnent would have been adopted had the Court not
initiated t he “switch in tine.” See Acker man,
Transformations, supra note 5, at 345-46, 348. On the other
hand, the Court’s revolution in jurisprudence tracks the
general criticismat the tinme that the problem was the Court
and not the Constitution.

243. See Jackson, supra note 11, at 180 (“[T]he imediate
difficulty was with the Justices, not the Court or the
Constitution. ).

244, Wiile sonme of the amendnents proposed by New Deal
Denocrats would have restructured the nature of judicial
review, others were linmted to specific regulatory powers. See
supra notes 87-88 and acconpanyi ng text.
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Frankl in Roosevelt involved the political goals of

hi s admi ni stration and cont enpor ary Vi ews
regardi ng t he responsibilities of noder n
gover nent . The jurisprudential refornms of the
New Deal Court allowed the Denobcrats to pursue
their experinments in social welfare |egislation.

There was no intent, however, to constitutionalize
t hose experinments. Reading New Deal progressivism
into the Constitution would have repeated the sane
error of Lochner and betrayed the patron saint of

the New Deal, diver Wendell Holnes, who insisted
“a constitution is not intended to enbody a
particul ar econom c theory, whether of paternalism
and the organic relation of the citizen to the
State or of laissez faire.”

Reading the New Deal as expanding opportunities
for the Court to intervene in the political
process beyond those nmandated by the text
fundanental |l y nm st akes what t he New
Jurisprudential Deal was all about.?® After 1937,

245. Lochner v. New York, 198 U. S. 45, 75 (1905) (Holrnes, J.,
di ssenting).

246. But see Cass R Sunstein, The Partial Constitution 138-
39 (1993) (arguing that the “New Deal Constitution” enacted
a constitutional right to mininmumwelfare entitlenments). For
a discussion regarding the substantial gap between the broad
rights talk of the 1936 canpaign and the actual prograns
enacted by the later New Deal, see WIlIliam E  Forbath,
Constitutional Change and the Politics of History, 108 Yale
L.J. 1917, 1928 (1999) (describing how “social citizenship”
legislation was thwarted by Southern Dixiecrats). For bat h
concludes “[w] e have enshrined the vast expansion of national
governnental power, but not the purpose for which it was
expanded. " 1d. at 1929.

Bruce Ackerman, although generally declining to adopt any
particular interpretive conclusions, nevertheless appears to
believe the New Deal constitutionalized some form of
Roosevel tian Soci al Welfare agenda. For example, he cites the
Reagan revolution as an exanple of a failed constitutional
nmoment; a failed attenpt by President Reagan to “earn [the]
authority from the People to repudiate Darby and replace it
with the laissez-faire vision expressed by Lochner and

Hammer[.] ” Ackerman, Transfornmations, supra note 5, at 376-
77. This assunes, of course, that enbracing sone form of
| ai ssez-faire requires a constitutional amendnent after the
New Deal. The evidence, however, does not support any kind of
constitutionalization of positive welfare rights or a
constitutional requirenent that the federal government “be
all that it can be.” The New Deal Revolution involved an

interpretive nethodology that had the effect of expanding the
discretion of the legislature in areas not inpinging on
t ext ual rights. There was no constitutional mandat e
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judicial interference with the political process
was justified only on the basis of an express
constitutional mandate or restriction. This core
principle of the New Deal revolution inforned the
Court’s reversal of Swift v. Tyson, 2?7 its deference
to Congress regarding the anmendnment process®*® and
the comrerce power,?* and its linmtation of due
process rights to those “specifically expressed”
in the text of the Constitution.?®

B. Non- Textual Restrictions on Gover nnent Power

The jurisprudential revolution described in this
paper is in tension with a nunber of aspects of
nodern judicial review, including the expansion of
substantive due process® and the deploynment of
non-textual federalism principles to restrict the
powers of the federal governnent. 2%

When t he Court rei nvi gor at ed non-t ext ua
substanti ve due process in t he 1960s, it

controlling how Congress utilized its discretion. To repeat,
as Hol mes —the Madi son of the New Deal —wrote in Lochner, *“a
constitution is not intended to enmbody a particular economnic
t heory, whether of paternalismand the organic relation of the
citizen to the State or of laissez faire.” Lochner, 198 U S.
at 75 (Hol mes, J., dissenting).

Ackerman al so apparently believes that Reagan’s opposition to
Roe was an attenpt to change the Constitution, just as
Roosevelt |led popular opposition to the pre-New Deal
Constitution. See Ackerman, Transformations, supra note 5, at
402. The nore pl ausi bl e account is that Reagan was attenpting
to enforce the New Deal Court’'s enbrace of textual
originalism A good argunent can be made that it was the Roe
Court, if any, that had illegitimately altered the shape of
the New Deal Constitution.

247. See Erie R R Co. v. Tonpkins, 304 US. 64 (1938); see
also Swift v. Tyson, 41 U.S. 1 (1842).

248. See Coleman v. MIler, 307 U S 433 (1939).

249. See Wckard v. Filburn, 317 U S 111 (1942); United
States v. Darby, 312 U S. 100 (1941); United States v.
Carol ene Prods. Co., 304 U S. 144 (1938).

250. See W Va. State Bd. of Educ. v. Barnette, 319 U S 624
(1943); Pal ko v. Connecticut, 302 U S 319 (1937).

251. See Troxel v. Ganville, 530 US. 57 (2000) (regarding
parental rights); Planned Parenthood v. Casey, 505 U S. 833
(1992) (regarding abortion).

252. See, e.g., United States v. Mrrison, 529 U S 598
(2000); Printz v. United States, 521 U S. 898 (1997); United
States v. Lopez, 514 US. 549 (1995); New York v. United
States, 505 U.S. 144 (1992). One mght also include the
expansi ve readi ng of the Eleventh Anendnent in Seminole Tribe
v. Florida. 517 U.S. 44 (1996).
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characterized its efforts as reflecting an
unbroken tradition extending back to Meyer and
Pi er ce. According to the nodern Court,?® as well
as nost constitutional law texts and treatises, 2%

non-textual substantive due process rights |ike
privacy and parental autonony are rooted in the
parental autonony cases of the 1920s. These
accounts discreetly |eave Lochner out of the
pi cture. Even if the Court had abandoned
Lochnerian |liberty of contract, the story goes,
the Court never intended to abandon the general
approach to |Iliberty represented by Myer and
Pi erce.

That this account has survived, despite the New
Deal Court’s abandonnment of parental rights, and
even despite the nodern Court’s early candor that
it was resurrecting an abandoned interpretation, ?*®
is testament to the consequences of viewing the
New Deal as a political, i nst ead of a
jurisprudential, revolution. Once one focuses on
the actual words and actions of the New Deal
Court, however, the nodern account coll apses.
Hol nes, %7 Roosevel t , 258 Car dozo, 2°° St one, 250

253. See, e.g., Troxel, 530 U.S. at 65-66.

254. See, e.g., John E. Nowak & Ronald D Rot unda,
Constitutional Law 389 (1991) (“[T]here was no real break in
the use of a subjective test for finding individual rights and
liberties following the 1937 renouncenent of substantive due
process as a control over econonmic and social welfare
legislation. ”); Tribe, supra note 179, at 1318-19.

255. See Casey, 505 U.S. at 848; see also Wshington v.
G ucksber g, 521 U. S. 702, 761-62 (1997) (Souter, J.
concurring); Nowak & Rotunda, supra note 254, at 389.

256. See Poe v. Ul mn, 367 U.S. 497, 544 (1961) (Harlan, J
di ssenting); supra notes 178-79 and acconpanying text.

257. See Adkins v. Children’s Hosp., 261 U. S. 525, 568 (1923)
(Hol mes, J., dissenting).

258. See Franklin D. Roosevelt, The Constitution of the
United States Was a Layman’s Docunment, Not a Lawyer’s
Contract, Address on Constitution Day (Septenber 17, 1937), in
6 Roosevelt Public Papers, supra note 86, at 366 ( “Yet nearly
every attenpt to neet those denmands for social and econonic
betternent has been jeopardi zed or actually forbidden by those
who have sought to read into the Constitution |anguage which
the framers refused to wite into the Constitution. ”).

259. See Pal ko v. Connecticut, 302 U S. 319, 324-25 (1937)
(“In these and other situations immunities that are valid as
against the federal government by force of the specific
pl edges of particular anmendments have been found to be
implicit in the concept of ordered liberty . . . .").

260. See United States v. Carolene Prods. Co., 304 U S. 144,
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Frankfurter, 26 Jackson, 262 and Bl ack?®*—al |
enphasi zed the role of text in distinguishing
Lochner from legitimate interpretation of due
process. To the New Deal Court, parental rights
were no nore legitimate than contract rights.
Meyer and Pierce survived the refining fire of the
New Deal only to the extent that they could be

i nked to “specific expressions” in t he
Constitution. If non-textual substantive due
process survived the New Deal, it is because the
Court’s attenpt to abandon this nethodol ogy was
unj ustified. This was not, however, their
i nt ent . 264

152 n.4 (1938) ( “There may be narrower scope for operation of
the presunption of constitutionality when |egislation appears
on its face to be wthin a specific prohibition of the
Constitution, such as those of the first ten Arendnents, which
are deemed equally specific when held to be enbraced within
the Fourteenth. ").
261. See W Va. State Bd. of Educ. v. Barnette, 319 U S. 624,
666 (1943) (Frankfurter, J., dissenting) (“Before a duly
enacted law can be judicially nullified, it rmust be forbidden
by some explicit restriction upon political authority in the
Constitution. ).
262. See id. at 639 (“Much of the vagueness of the due
process cl ause di sappears when the specific provisions of the
First [Amendnent] become its standard. ).
263. Adanson v. California, 332 US. 46, 75 (1947) (Bl ack,
J., dissenting). Justice Black wote:
And | further contend that the “natural law” formula
which the Court uses to reach its conclusion in this
case should be abandoned as an incongruous excrescence

on our Constitution. | believe that formula to be
itself a violation of our Constitution, in that it
subtly conveys to courts, at the expense of

legislatures, ultinate power over public policies in
fields where no specific provision of the Constitution
limts |legislative power.

1d.
264. Ackerman acknow edges the tension between the non-
textual right of privacy and the “specifics” |anguage of

Carol ene Products Footnote Four but raises the possibility
that non-textual rights may be a preferable way to synthesize
the Constitution’s protection of I|iberty under the Founding,

Reconstruction and New Deal constitutions. Acker man,
Foundations, supra note 5, at 129-30. Ackerman does not,
however, expressly resolve the issue. Id. at 159 (“[My aim
here has been to begin a story, not toend it.”). In W the

Peopl e: Transformati ons, Ackerman suggests that the Reagan and
Bush Administrations’ attenpt to overrule Roe was a failed
“constitutional nmonment.” Ackernman, Transformations, supra
note 5, at 398-99. Ackerman thus both grants the right to
privacy constitutional status and inplies that the legitinmacy
of Roe and the right to privacy is intimately connected to the
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But limting the justification for judicial
review is a two-edged sword. Even as it excised

Lochnerian contract rights due to lack of textual
mandate, the Suprene Court also abandoned state
autonony rationales for restricting the commerce
power . The Tenth and El eventh Amendnents do not
expressly restrict the powers of government.?®® The
Tenth Amendnent “ states but a truism” that powers
not granted are reserved to the states.?® Eleventh
Amendnent state inmunity doctrine is not based on
the actual text of the anendnment, but on an
implied principle of state sovereignty —a
principle articulated by the Lochner Era Court in
the 1890 case, Hans v. Louisiana.?” The nodern
Suprene Court increasingly relies on the inplied
principles of federalismto restrict the powers of
the federal governnent. 2% It is difficult to
reconcile this approach, however, wth the New
Deal Court’s rejection of inplied restrictions on
t he powers of governnent. °

C. Reconciling the Fourteenth Amendnent with the

constitutional status of the New Deal. Id. at 402. Acker man
has not expressly repudiated the option of enmbracing the New
Deal and Footnote Four, while rejecting the concept of non-
textual fundanental |iberties, though he may do so in the
future. See id. at 403 (“My next volume . . . wll try to
clarify the judicial challenges that |lie ahead. ).

265. But see Seninole Tribe v. Florida, 517 U S. 44 (1996).
266. United States v. Darby, 312 U S. 100, 124 (1941). There
may still be limts on the commerce power even absent Tenth
Anmendnent  consi der ati ons. John Marshall, for exanple,
indicated that Congress should not be allowed to use its
enunerated powers as a pretext to regulate matters not
entrusted to the national governnent. See MCulloch v.
Maryl and, 17 U.S. (4 Weat.) 316, 423 (1819); infra note 278
(discussing the distinction between the New Deal Court’s
reading of Marshall and the actual views of Marshall); cf.
Seminole Tribe, 517 U.S. at 72-73 ( “[T]he Eleventh Anendnent
prevents congressional authorization of suits by private
parties agai nst unconsenting States. ").

267. 134 U.S. 1 (1890).

268. See, e.g., Bd. of Trs. of Univ. of Ala. v. Garrett, 531
U S. 356 (2001) (striking down portion of the Americans wth
Disabilities Act applicable to the states).

269. One way to view the Court’s noves in regard to the
conmerce power is to read that clause at a high |evel of
abstraction. See Ackernman, Liberating Abstraction, supra note
43, at 318. Anot her way, of course, is to see the Court as
reading the Tenth Amendnent at the |owest and nobst specific
| evel of abstraction. This approach is nmore in keeping with
the Court’s noves regarding the Due Process C ause.
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New Deal

Determning the original nmeaning of the New Deal
Revolution is not the sanme thing as establishing
its legitimacy. Even if | have accurately traced
the intentions of the New Deal Court, their
actions neverthel ess may have anmounted to an abuse

of judicial power. If so, their efforts deserve
nore our derision than our continued fidelity.
The work of Bruce Ackernman, as well as his

critics, regarding the constitutional status of
the New Deal are essential to our determning
whether a legitimate constitutional revolution
occurred. It is not ny purpose to join that
debate, only to note its inportance.

The effort of this paper is to determ ne what the
New Deal Revolution was about in order to nore
fully appreciate what is at stake in current
debates over the legitimcy of the Revolution. If
the New Deal was a legitimate nonent of
constitutional change, then we nust confront the
only text we have, the opinions thenselves, and
grapple with the intentions of its Framers — he
menbers of the New Deal Court. It appears their
intent was to restructure the process of judicial
review around t he principles of t ext ual
originalism Even if only a jurisprudenti al
change, this had the effect of changing the shape
of i ndi vi dual liberty. The Privileges or
| muni ties Cl ause  was adopt ed agai nst t he
background of a common |aw judicial nethodol ogy

which likely included economic I|iberty. Renovi ng
t hat backgr ound anmount ed to renovi ng an
anti ci pat ed aspect of Fourteenth Amendnent
liberty. Thi s i's why det er m ni ng t he

constitutional status of the New Deal is critical
to understanding the nodern scope of t he
Fourteenth Amendnent.

Reconciling the original neaning of the New Deal
Revolution with the original nmeaning of the
Fourteenth Amendnent leads to what seem |ike
jarring results. Enbracing the New Deal appears
to entail rejecting non-textual substantive due
process and t he i mplied restrictions of
federalism Rejecting the New Deal | eaves
federalism in place, but also non-textual common
law rights wunder the Privileges or Inmunities
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C ause.?® This seens jarring because those who
reject non-t ext ual substanti ve due process
generally question the legitimcy of the New Deal
Revol uti on and enbrace the inplied restrictions of
federalism??* On the other hand, those who favor a
broad interpretation of substantive due process
liberty general ly enbr ace t he (political)
principles of the New Deal and reject federalism
based restrictions on the regulatory powers of
gover nnent . 272 Under the account traced in this

270. Sone scholars have tentatively suggested that state and
federal power to regulate the economy mi ght have been in place
prior to the New Deal due to the conbined inpact of the
“progressive” anmendnments of the first decades of the
twentieth century. For exanple, twentieth century amendments
like the Sixteenth (progressive income tax), Seventeenth
(election of Senat or s) and N neteenth (wonen’s vote)
collectively contain thenmes of nationalism and econonic
redi stribution—major thenes of the New Deal. See Amar, Bill
of Rights, supra note 26, at 300; see also Curtis,
Resurrecting the Privileges or Inmmnities dause, supra nhote
42, at 97. Al though Professor Amar expressly declines to take
a position, he suggests that these anmendnments in thensel ves
mght justify the Court’s expansion of government power to

enact econonic and social welfare legislation. Amar, Bill of
Ri ghts, supra note 26, at 300. Not having investigated the
public understanding of the intended scope of t hese
amendnents, | sinply note that not even the nost ardent

supporters of the New Deal appointed to the Court suggested
the revolution could be acconplished by way of the Sixteenth,
Seventeenth, or Ni neteenth Amendnents.

271. Chief Justice Rehnquist and Justice Scalia generally
fall into this canp. See United States v. Morrison, 529 U S.
598 (2000) (limting the reach of the comerce power); Planned
Parenthood v. Casey, 505 U S. 833 (1992) (rejecting the
asserted due process right to abortion). Justice Thomas has
been the nost vocal opponent of New Deal regulatory power. See
Morrison, 529 U. S. at 627 (Thomas, J., concurring) (rejecting
New Deal expansion of the conmerce power). He is also
general ly suspicious of non-textual substantive due process
rights. See Casey, 505 U S. at 953 (joining Rehnquist’s and
Scalia's dissents). But see Troxel v. Ganville, 530 US. 57
(2000) (Rehnquist and Thomas voting in favor of parental
rights).

272. Justices Souter, G nsberg and Breyer fit this type. See
Troxel, 530 U.S. 57 (Souter, G nsberg, and Breyer voting in
support of due process parental rights); Mrrison, 529 U S. at
628, 655 (Souter, G nsberg and Breyer, JJ., dissenting);
Printz v. United States, 521 U'S. 898, 939 (1997) (Souter,
G nsberg and Breyer, JJ., dissenting); Casey, 505 U S. at 843
(Souter joining the plurality). Academ c conmentary generally
reflects t he sane br eakdown. See, e.g., Acker man,
Transformations, supra note 5 at 390, 402 (inplying that
Republican efforts to roll back New Deal commerce power and
opposition to abortion rights are both in conflict with the
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paper, however, retaining nodern substantive due
process requires, at t he very | east,
delegitimzing critical aspects of the New Deal
critique of Lochner.?™

D. Oiginalismand the New Deal

Having rejected the common law as a basis for
judicial intervention in the political process, it
seens only natural that the Court would turn to
originalism as an interpretive nethod. The Court
had long referred to the original intentions of
the Franmers, even if not as an excl usive source of
constitutional nor ns. 27 Mor eover, given the
critique of Lochner as unduly opening the door to
judicial policymaking, it is not surprising that
the New Deal Court declined Chief Justice Hughes's
invitation to use Changed G rcunstances Doctrine
as a neasure for judicial review?”® The nost
viable alternative to originalism political
process theory, substantially underm ned the very
idea of an enforceable constitution.?® To the
extent that one views the “switch in time” as at
| east partially notivated by justices who wanted
to preserve the independence of the Court, it
makes sense that consensus fornmed around textual
originalismand not the political process nodel.

The nodern search for original neaning arose out

New Deal Constitution).

273. Sone scholars appear to realize this. See 8 History of
the Supreme Court of the United States: Troubl ed Begi nnings of
the Mdern State, 1888-1910 12 (Owen M Fiss ed., 1993)
(suggesting the Lochner Court shares sone affinity with the
current Court’s enforcenent of privacy rights, and that the
Lochner Court, in significant respects, has been unfairly
mal i gned) .

274. See Reynolds v. United States, 98 U S. 145 (1878);
Barron v. Baltinmore, 32 U.S. (7 Pet.) 243 (1833); MCulloch v.
Maryl and, 17 U S. (4 Weat.) 316 (1819); see also Eisner v.
Maconber, 252 U.S. 189, 219-20 (1920) (Holmes, J., dissenting)
(“[T]he Sixteenth Anmendnent should be read in ‘a sense nost
obvious to the common understanding at the tine of its

adoption.’” (citation onmtted)).

275. As Frankfurter described it, this would throw the Court
back on a mere “subjective test.” See Adanson v. California,
332 U.S. 46, 65 (1947) (Frankfurter, J., concurring).

276. O, as Ackerman might put it, it would have noved us
away from a dualist constitution and towards nore of a nonist
parlianentarian system  of gover nnent . See Acker nan,

Foundati ons, supra note 5, at 13-17.
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of an effort by the Court to replace comon |aw
met hodol ogy with sonething that both the Court and
the public could accept as a nore legitimte
ground for judicial review ?” Oiginalism is a
maj or thene of the New Deal Convention. |t becane
the touchstone for interpretation of the Commerce
Clause,?® and it eventually domi nated the debate
over incorporation as Justices Frankfurter and
Bl ack sparred over the original neaning of the
Fourteenth Amendrent. 2™ The first significant
efforts to determne the original neaning of the
Fourteenth Amendnent cane about as a result of the
Court’s struggle to reconcile incorporation wth

277. Textual originalismis not “strict constructionism ” if
by that is neant an interpretive nethod which restricts both
the courts and the |egislature. The textual originalism of
the New Deal opened the door to the nodern welfare state, and
the rejection of the political process nodel preserved
“judicial activisnt on behalf of “preferred” textual
rights. This is not a theory of limted governnent and
judicial pacifism
278. The Court enmbraced what it believed was Marshall’'s view
of the commerce power. See supra notes 138-40 and acconpanyi ng
text. The inplication is that Marshall’s view best represents
the view of the Founders. Putting aside the issue of whether
one can equate Marshall’s interpretations with the Founders’
intent, there is some question whether Mrshall would have
permtted the power of government to extend as far as did the
New Deal Court. For exanple, Marshall’s opinion in MCulloch
contained a paragraph never quoted by the New Deal Court
indicating that Congress could not use its enunerated powers
as a pretext to regulate matters not del egated to the national
governnent. See McCulloch, 17 U S. at 423. Marshall wote:
[Or should Congress, under the pretext of executing
its powers, pass laws for the acconplishnent of objects
not entrusted to the governnment; it would beconme the
pai nful duty of this tribunal, should a case requiring
such a decision conme before it, to say that such an act
was not the law of the I and.
I d.
If there is a distinction between the New Deal view of
original intent, and actual original intent, which should
control? |If the New Deal Court truly enbraced originalism
then shouldn’'t the true views of the Founders trunmp the
erroneous views of later Courts? If he New Deal Revolution
was in fact a revolution in jurisprudence, then | believe the
actual original intent should control. Enforcing the pretext
par agraph does not necessarily call into question the basic
structure of New Deal |egislation, though it might linmt the
extension of the comrerce power to comercial activities. See,
e.g., United States v. Morrison, 529 U S. 598 (2000); United
States v. Lopez, 514 U S. 549 (1995).
279. See Adanmson v. California, 332 U S. 46 (1947)
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post - Lochner review 2 |n 1949, Charles Fairman,
a protégé of Justice Frankfurter,?® published the
first major work on the original neaning of the
Fourteenth Amendnent,?®? the first in a long line of
articles exploring the original understanding of
the Reconstruction Anmendnents.?3 The forefathers
of the nodern search for original neaning are
nei t her t he Founders, 2% nor cont enmrpor ary

280. See Richard L. Aynes, The Bill of Rights, The Fourteenth
Amendment, and the Seven Deadly Sins of Legal Scholarship, 8
Wn & Mary Bill Rs. J. 407, 433 (2000) (asserting that from
t he debate between Professor Fairman and Justice Black “came
a better appreciation for the [Fourteenth] Anendnent than
perhaps had ever existed since its ratification”). In his
article, Aynes notes how Fairman’s antipathy to incorporation
was due in part to his New Deal Phil osophy —and opposition to
Lochner. 1d. at 424.

281. See Ri chard L. Aynes, Charl es Fai r man, Fel i x
Frankfurter, and the Fourteenth Amendnent, 70 Chi.-Kent L.
Rev. 1197 (1995).

282. Fairman, Fourteenth Amendnment, supra note 28.

283. See Crosskey, supra note 26; Morrison, supra note 42;
see also Fairman, Reply, supra note 28. For nore recent
efforts, see Berger, Fourteenth Amendnment, supra note 28;
Raoul Berger, Governnment by Judiciary: The Transformation of
the Fourteenth Amendment 134 (1977); Curtis, No State, supra
note 26; Raoul Berger, Incorporation of the Bill of Rights: A
Reply to Mchael Curtis’ Response, 44 Chio St. L.J. 1 (1983);
Berger, Nine-Lived Cat, supra note 28; Mchael Kent Curtis,
Further Adventures of the N ne Lived Cat: A Response to M.
Berger on Incorporation of the Bill of Rights, 43 Chio St.
L.J. 89 (1982); Mchael Kent Curtis, Still Further Adventures
of the Nine-Lived Cat: A Rebuttal to Raoul Berger’'s Reply on
Application of the Bill of R ghts to the States, 62 N C L.
Rev. 517 (1984); Mchael Kent Curtis, The Bill of Rights as a
Limtation on State Authority: A Reply to Professor Berger, 16
Wake Forest L. Rev. 45 (1980); Mchael Kent Curtis, The
Fourteenth Amendment and the Bill of Rights, 14 Conn. L. Rev.
237 (1982). The nost recent work is Akhil Amar’'s, The Bill of
Rights. Amar, Bill of Rights, supra note 26; see also John
Raeburn Green, The Bill of Rights, the Fourteenth Amendnent
and the Supreme Court, 46 Mch. L. Rev. 869 (1948) (supporting
Justice Black’s theory of incorporation).

284. Opponents of originalism stress the failure to find
support for that nethodology in the witings of the
“original” Founders. See Leonard W Levy, Judgnents: Essays
on American Constitutional Hstory 17-18 (1972); Jack N
Rakove, Original Meanings: Politics and Ideas in the Mking of
the Constitution 3-22 (1996); Powell, supra note 21, at 902-
03; Suzanna Sherry, The Founders’ Unwitten Constitution, 54
U Chi. L. Rev. 1127, 1176-77 (1987). Oiginal intent as a
central focus of interpretation clearly has a nore recent
vintage. There was little reason to enbrace originalismin a
ti me when judges discovered |aw and did not nake it. Wen the
law was a brooding ommipresence waiting for an ever-clearer
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conservatives |like Edwin Meese and Robert Bork, %%
but Justices Stone, Jackson, Frankfurter, and
Bl ack. %8¢

One could argue that the Court’s wuse of
originalism was nerely rhetorical—a judicially
constructed nyth®®” intended to justify the
Revol ution, but distinguishable from the actual
(political) subst ance of t he Revol uti on.
Revol utionaries, after all, often claimtheir goal
is a restoration of first principles, a return to
the glorious past.?® Assuming that the Court acted
in good faith, perhaps the rhetoric of originalism
si gnal ed t hat t he Revol uti on remai ned in
continuity with the ideals of the Founding, even
as it constructed an entirely new understandi ng of
the political responsibilities of governnment. ?°

This instrunmentalist explanation for New Deal
originalism confuses the ©political goal s of
Roosevelt with the jurisprudential goals of the
Court. According to critics of the Lochner Court,
the problem was not the Constitution, it was the
erroneous interpretive nmethod of Nine Ad Men.?°

explication under the common law, it made perfect sense to
range beyond both text and original intent in framng the
scope of *“liberty.” Wth the advent of the twentieth
century, it becanme ever nore difficult to justify the use of
such wi de-ranging judicial tools.
285. See Bork, supra note 21; Edwin Meese, Ill, Interpreting
the Constitution, in Interpreting the Constitution: The Debate
over Original Intent 13 (Jack N. Rakove ed., 1990).
286. And, perhaps, Justice Holnes. See Eisner v. Mconber,
252 U.S. 189, 219-20 (1920) (Holmes, J., dissenting).
287. Bruce Ackerman makes an argunent along these |ines when
he describes the Court as having manufactured a “ Myth of
Redi scovery” whi ch, since 1937, has become part of our
professional narrative regarding the New Deal. See Ackernan,
Foundations, supra note 5, at 47; Ackerman, Transformations,
supra note 5, at 259; Hannah Arendt, On Revolution 183-84
(G eenwood Press 1982) (1963).
288. Most recently Ackerman has described the New Deal as a
revolution on a human scale” in which the revolutionary
| eaders do not make a total and violent break with the past
but attenpt instead to ground the revolution in the ideals and
l egal forns of the past. See Ackerman, Human Scal e, supra note
136.
289. Ackerman, Transformations, supra note 5, at 259.
290. Pearson & Allen, supra note 75, at 70-71; Jackson, supra
note 11, at 53; see also Franklin D. Roosevelt, Address of
President Franklin D. Roosevelt (March 9 1937), in Jackson,
supra note 11, at 340. Roosevelt stated:

And renenber one thing nore. Even if an anendnent were
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The mandate of the New Deal Court was to lead a
revolution in jurisprudence, one that focused on
what the Court was doing wong and would ensure

they not do it again. To dismiss the Court’s
enbrace of originalismas nere rhetoric is to mss
what the Revolution was all about —the task of
building a new and legitimte nethod of judicial
review. Textual originalism was nore than a
“cover” for the Revolution. It was the

Revol uti on. ?°*

The Court faced the profoundly difficult task of
changing the direction of constitutional | aw
wi t hout the nmandate of an anmendnent and with the
duty to provide principled explanations for the
dramati c change. This was the task that disturbed
the self-confidence of the Court. The sol uti on,
textual originalism in many ways was a brilliant
nove of Marburian proportions: the Court rescued
itself from political attack by declining power,
but doing so in a manner that preserved the
Court’'s essential role as an independent branch of
gover nnent . 29 The political astuteness of the

passed, and even if in the years to cone it were to be

ratified, its nmeaning would depend upon the kind of

Justices who would be sitting on the Supreme Court

bench. An anmendment |ike the rest of the Constitution

is what the Justices say it is rather than what its

framers or you might hope it is.
Id. at 350.
291. The instrunentalist account of the New Deal fits with
the standard externalist account, in vogue for so nany years,
that the Court had bowed to political pressure, thus making
their opinions nothing nore than w ndow dressing. For the
reasons given above, | think this approach cannot be
reconciled either with what the justices actually said they
were doing or wth what they actually did. Internalist
accounts which view the Revolution in ternms of evolutionary
devel opnment of doctrine sinmlarly fail to engage either the
debates of the New Deal Court, or what the Court actually did.
Internalists generally ninimze the revolutionary aspects of
the New Deal and focus on pre-New Deal indicators of a gradual
shift in jurisprudence. See, e.g., Cushman, supra note 5, at
154 (arguing that the real “revolution” occurred in Nebbia).
292. Both Marbury and the New Deal Revolution involved a
Court under attack fromthe executive branch. Both took place
in a political context which included threats of inpeachnent
for Suprene Court justices and congressional efforts to limt
the jurisdiction of the Suprene Court. Both involved critical
monents in time where the wong nove by the Court would Iikely
have seriously damaged its future role as an independent
branch of governnment. Both involved creative judicial actions
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effort, however, cannot obscure the fact that the
Court altered the substance of the Constitution
and revol utionized the method of judicial review
The Fourteenth Anendnent and the New Deal

generally are studied in isolation from each
ot her. 2% If the above analysis is correct, one
peri od cannot be fully under st ood wi t hout
considering the inpact of both periods. G ven the
recent advances in our historical understanding of
the Founding, ?** Reconstruction,?® and the New
Deal ,?*® the tinme seems right for a conprehensive
originalist account of the Constitution.?"

whi ch saved the day. Both actions involved a denial of
judicial power in a nmanner that had the effect both
establishing and preserving the basis for judicial review in
the future. Both used dicta to establish the power of
judicial review

293. Sone Fourteenth Anendnent |egal historians either ignore
or dismiss the relevance of the New Deal to understanding the
nodern scope of Fourteenth Anendnent |iberty. See supra note
92 and acconpanying text. This approach, of course, requires
ignoring or downplaying the econonic rights aspect of the
Fourteenth Amendnent. Schol arship regarding the meaning of
the New Deal Revolution generally accepts the legitinmcy of
the incorporation project wthout questioning the original
meaning of the Fourteenth Amendnent. See, e.g., Ackernan,
Li berating Abstraction, supra note 43, at 331. The New Dea
Court’s focus on textual rights allowed it to distinguish non-
textual Lochnerian contract rights. But reading the “texts”
of the Bill of Rights into the Due Process C ause requires an
additional theory of the Fourteenth Anmendnent —a theory
conspi cuously missing fromthe Court’s jurisprudence in 1937

This is why defining post-Lochner individual liberties
triggered the first serious judicial debates regarding the
nmeani ng of the Fourteenth Anendnent since Reconstruction. See
supra Part Il. This is also why a nodern understanding of the
post - Lochner Constitution requires a conprehensive account of
bot h Reconstruction and the New Deal .

294. See, e.g., Ackerman, Foundations, supra note 5; Amar,
Bill of Rights, supra note 26; Gordon Wod, The Creation of
the Anerican Republic (1969) [hereinafter Wod, Creation];
Gordon Wod, The Radicalismof the American Revolution (1993).
I also have explored the original neaning of the First
Anmendnent . See Lash, Power and Religion, supra note 29

295. See, e.g., Amar, Bill of Rights, supra note 26; Curtis,
No State, supra note 26; Aynes, M sreadi ng John Bi ngham supra
note 26; Harrison, supra note 235; see also Lash, Free
Exerci se C ause, supra note 29

296. See, e.g., Acker man, Foundat i ons, supra note 5;
Ackerman, Transformations, supra note 5; Cushnman, supra note
5.

297. Fourteenth Amendnent scholars generally decline to
address econonmic rights, nmuch less the New Deal. See, e.g.

supra note 42 (critiquing Mchael Curtis’s interpretation of
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CONCLUSI ON:
THE SUPREME COURT AS A CONSTI TUTI ONAL CONVENTI ON

In 1787, Congress authorized a convention to neet
in Philadelphia for “the sole and express purpose
of revising t he Articles of
Conf ederation. . . . " 2% The Phi | adel phi a
Convention ignored that mandate and drafted an
entirely new Constitution. After debating various
drafts, the Constitution ultimately subnmitted to
the states for ratification disregarded prior
rules for constitutional anmendnent?° and violated
the clear intentions (and instructions) of many
who had agreed to a convention in the first
pl ace. 3% Such S t he i ndependence of
constitutional conventions. 3%

The New Deal Revolution in many ways parallels
the Phil adel phia Conventi on. The immedi ate
concern which generated calls for constitutional
reform involved barriers to econonmic reform?3%
Di stinguished politicians were appointed with the
very public expectation they would restructure the
constitutional rules in a manner that would allow

the Fourteenth Amendnent). New Deal scholars generally avoid
the debate regarding the original neaning of the Fourteenth
Amendnent. See supra note 293. The lack of a conprehensive
theory is probably explainable both as a matter of focus and
an inplicit judgnent of irrel evance.

298. Report of Proceedings in Congress, Wdnesday, February

21, 1787, in Docunents Illustrative of the Fornation of the
Union of the American States, H R Doc. No. 69-398, at 46
(1927).

299. Submission of the Constitution to the states violated
prior rules for anmendnent by ignoring the requirement of
unani nous consent by the states for any anendnents. See
Ackerman, Transformations, supra note 5, at 51.

300. Del aware instructed its delegates to not agree to any
proposal that violated the equal voting power it enjoyed under
the Articles. See Ackerman, Transformations, supra note 5, at
35. This was violated not only by the nethod of ratification,
but al so by basing representation in the House on popul ati on.
301. If only to avoid a second such open-ended convention,
Madi son agreed to propose a Bill of Rights in the First
Congress. See Kurt T. Lash, Rejecting Conventional Wsdom
Federal i st Anbivalence in the Framing and Inplenentation of
Article V, 38 Am J. Legal Hist. 197, 221 (1994) [hereinafter
Lash, Rejecting Conventional W sdoni.

302. Al legislation required wunaninmous consent by the
states, as did anending the Articles. This prevented Congress
from responding to trade wars and the fiscal needs of a new
country heavily in debt.
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econom c reform to proceed. As in Philadel phia,
t he New Deal Convention net the inmmedi ate needs of
the country by way of constitutional reform which
went far beyond the narrow range of economc
concerns which triggered the convention. As in
Phi | adel phia, hamering out the details of this
reform required serious and extended debate.3%
Drafts were proposed and rejected. 3 Consensus
energed on sonme rmatters, others remained in
deadl| ock. The ultimate draft reflects a mxture
of consistent principle and uneasy conprom se.
VWhether the Court’s efforts can be justified,
either according to the principles of political
norality or as a subtle recapitulation of Article

303. See Kal man, Law, Politics, supra note 100, at 2193-95.

304. Bruce Ackerman has argued that judicial opi ni ons
following fundanental nonents of constitutional change go
through “phases.” |In “Phase 1, " the intended revolution in
the constitutional status quo nmneets resistance when it is

first interpreted by the Suprene Court. justices educated
under the prior regime resist the broader inplications of the
law and interpret it in an unduly restrictive nanner. It is
only later, in “Phase 2,7 that justices, now havi ng

prof essi onal experience in the new regine, gain the critical
di stance necessary to see the revolution for what it was and
fully integrate the new constitutional rules into previous
constitutional nonents. See Ackerman, Transformations, supra
note 5, at 360-75 (describing the Suprenme Court’s
jurisprudential evolution during the New Deal).

Whatever the nerits of this approach in understanding prior
monents of constitutional change (it does seemto explain the
Sl aught erhouse Cases), it is hard to see how it can account
for what occurred under the New Deal Court. In this case,
what Ackerman would call Phase 1 and Phase 2 opinions were
both witten by justices educated in the sane generation.
I ndeed, sonme of the broadest interpretations of the revolution
were witten in Phase 1 by Chief Justice Hughes (the Changed
Circunstances Doctrine), and Felix Frankfurter (the political
process nodel). See supra Parts I1.B, I11.A and acconpanying
text. It also seens anachronistic to credit Phase 2 opinions
like Barnette wth integrating the New Deal wth the
Fourteenth Amendrment, when there was no consensus during Phase
2 regarding the neaning of the Fourteenth Amendnent. See supra
Parts 111.B-E cf. Ackerman, Liberating Abstraction, supra
note 43, at 328-30 (discussing the significance of Barnette).
Finally, even if the above objections could be overcone, there
is a more fundamental reason why Ackerman’s Phase 1 and 2
opinion theory is inapplicable to the New Deal. Unlike prior
noments, where the Court resisted the radical intentions of
the reforners, in this case the Court itself was the reforner.
The Court was not struggling to nmake sense of the Revolution—
it was drafting the Revol ution.
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V procedure, is a matter of ongoing dispute.3%
This paper is an effort to see nore clearly the
text of the Revolution and to better understand

t he ori gi nal i ntentions of t he New  Deal
Conventi on. At least this way we can have a
clearer picture of what the dispute is about.

St al ki ng t he literature of constitutional
conventions is the specter of the “run away
convention. " 3% According to the principles of
popul ar sovereignty, conventi ons st and as

sovereign neetings of the People thenselves and,
as such, are not subject to outside linitations.?3
A convention called to consider a flag burning
amendnent may decide to propose anending the

constitutional rules of crimnal procedure. Nor
are there I|imts to the Ilength of time a
convention may sit with the authority to propose
f undanent al consti tutional change. In 1948,

I srael convened a convention in order to propose a
constitution for the new country.3® It was called
the Knesset.3®® It still sits. It is perhaps this
inability to control the length or scope of a
convention that has made it such a rare occurrence
in American history.3° Understanding the New Deal
Court as a constitutional convention then is a

sobering thought. Perhaps we are right to
fiercely debate each new appointnent to the
Suprene Court. A convention was called in 1937.
It still sits.

305. For a recent collection of nbdern argunments regarding
the status of the New Deal, see Synposium Mnents of Change,
supra note 6.

306. See Russell L. Caplan, Constitutional Brinknmanship:
Anmendi ng the Constitution by National Convention (1988).

307. Ackerman, Foundations, supra note 5, at 195 (discussing
the relationship between conventions and “acting outside the
rules”); see also Wod, Creation, supra note 294, at 309.

308. Gary Jeffrey Jacobsohn, Apple of Gold: Constitutionalism
in Israel and the United States (1993).

309. Id.

310. See Lash, Rejecting Conventional Wsdom supra note 301,
at 228-29.



