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I. Introduction 

Historical accounts of the Privileges or Immunities Clause of the Fourteenth Amendment 

generally assume that the author of the text, John Bingham, based the Clause on Article IV 

of the original Constitution.
1
  This view assumes Bingham and the other Republican 

members of the Thirty-Ninth Congress embraced Justice Bushrod Washington‟s opinion in 

Corfield v. Coryell
2
 as the authoritative statement on the meaning of Article IV.

3
  Since 

Justice Washington read Article IV as protecting all “fundamental” privileges and 

immunities, these scholars assume that Bingham and the Republicans must have 

understood Section One as somehow federalizing a broad category of fundamental common 

law rights originally protected under Article IV.
4
  According to this view, the Supreme 

Court in The Slaughterhouse Cases wrongly ignored the Framers‟ intent by distinguishing 

                                                           
1
 Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction 191 (1998) (describing Bingham‟s 

“pious blending of phraseology from no fewer than four sections of the pre-1866 Constitution (Article I, 

section 10; Article IV; and Amendments I and V)”); Risa E. Kaufman, Access to the Courts as a Privilege 

or Immunity of National Citizenship, 40 Conn. L. Rev.  1477, 1493 (2008) (“Scholars arguing that the 

Privileges or Immunities Clause of the Fourteenth Amendment was modeled on Article IV's Comity 

Clause note that proponents of the Fourteenth Amendment, including its primary author, Representative 

Bingham, often referred to Justice Washington's language in Corfield, including its discussion of the right 

to access the courts.”); David P. Currie, The Reconstruction Congress, 75 U. Chi. L. Rev. 383, 404 

(2008); John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 28-29 (1980) (the 

“amendment‟s framers repeatedly adverted to the Corfield discussion [of Article IV] as the key to what 

they were writing”);  Daniel Farber, Constitutional Cadenzas, 56 Drake L. Rev. 833, 842-43 (2008) (“The 

debates confirm that, by referring to privileges or immunities, the supporters of the Fourteenth 

Amendment were drawing a link to the “P & I” Clause of the original Constitution . . .. In the House, 

Bingham explained that the effect of the Amendment was “to protect by national law . . . the inborn rights 

of every person within its jurisdiction whenever the same shall be abridged or denied by the 

unconstitutional acts of any State.”); Derek Shaffer, Note: Answering Justice Thomas in Saenz: Granting 

the Privileges or Immunities Clause Full Citizenship within the Fourteenth Amendment, 52 Stan. L. Rev. 

709 (2000) (“Bingham envisioned that the Clause would serve a vital role in securing substantive 

protection for certain fundamental rights of the sort enumerated in Corfield and previously violated by the 

states.”).  
2
 6 Fed. Cas. 546 (C.C.E.D.Pa. 1823) 

3
 See, e.g., Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction 177-78 (1998); Randy E. 

Barnett, Restoring the Lost Constitution: The Presumption of Liberty 61 (2004) (“It is not seriously 

disputed, however, that sometime after ratification it came to be widely insisted by some judges, scholars, 

and opponents of slavery that Article IV was indeed a reference to natural rights.  Nor is it disputed that, 

whenever it first developed, the members of the Thirty-Ninth Congress meant to import this meaning into 

the text of the Constitution by using the language of “privileges” and “immunities” in the Fourteenth 

Amendment.”); Daniel Farber, Constitutional Cadenzas, 56 Drake L. Rev. 833, 842-43 (2008); John C.P. 

Goldberg, The Constitutional Status of Tort Law: Due Process and the Right to a Law for the Redress of 

Wrongs, 115 Yale L.J. 524, 565-67 (2005); Jack M. Balkin & Sanford Levinson, Thirteen Ways of 

Looking at Dred Scott, 82 Chi-Kent L. Rev. 49, 57 (Republicans believed that “the purpose of the 

Fourteenth Amendment” was to give Congress power to enforce the rights protected under Article IV); 

James E. Pfander, The Tidewater Problem: Article III and Constitutional Change, 79 Notre Dame L. Rev. 

1925, 1958 (2004) (“If still contested, the story of the Privileges or Immunities Clause of the Fourteenth 

Amendment has a familiar set of chapters. Most everyone agrees that it broadens and extends the 

guarantees that had previously appeared in the Privileges and Immunities Clause of Article IV, making 

them applicable to citizens of the United States as well as to citizens of the several states”). 
4
 A recent example of this scholars linking of Corfield, Article IV and the Privileges or Immunities Clause 

is found in a recent amicus brief signed by five legal scholars supporting incorporation of the Second 

Amendment.  See McDonald, et al. v. City of Chicago, Brief of Constitutional Law Professors as Amicus 

Curiae in Support of Petition for Writ of Certiorary to the Court of Appeals for the Seventh Circuit (No. 

081521) (signed by Profs. Richard L. Aynes, Jack M. Balkin, Randy R. Barnett, Michael Kent Curtis, 

Michael A. Lawrence, and Adam Winkler). 
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Article IV privileges and immunities from Fourteenth Amendment privileges or 

immunities.
5
  

 

Historical evidence suggests that every aspect of this commonly presented historical 

account is incorrect.  John Bingham did not base the final version of the Fourteenth 

Amendment on Article IV, he never relied on Corfield during the framing debates, and he 

went out of his way to distinguish the rights protected under Section One from the rights 

protected under Article IV.  Far from relying on the language of Article IV, Bingham‟s 

final draft of the Fourteenth Amendment deleted such language and replaced it with a 

reference to the privileges and immunities of United States citizens, a term of art broadly 

understood in antebellum America as having nothing to do with state-conferred common 

law rights.  Justice Miller‟s reading of the Privileges and Immunities Clause in 

Slaughterhouse not only mirrored the views of the man who drafted Section One, it also 

followed a well established strain of antebellum anti-slavery Republican thought.   

 

The first of a two-part investigation of the origins of the Privileges or Immunities Clause, 

this article explores the textual and jurisprudential roots of the Clause.  Unlike most 

scholarly works which focus on the historical usages of single words like “rights,” 

“privileges,” and “immunities,” this article considers historical usage of phrases like 

“privileges and immunities” and, especially, “privileges and immunities of citizens of the 

United States,” as terms of art.  As such, this article stands as the first substantial effort to 

identify the historical antecedents of the legal concept found in Section One of the 

Fourteenth Amendment.  

 

From the time of Blackstone and throughout the period between the Founding and 

Reconstruction, pairing the terms “privileges and immunities” was broadly understood as 

denoting specially or uniquely conferred rights.  When made part of a larger phrase 

regarding the conferred rights of citizens, the phrase took on an even more specified 

meaning, depending on the status of the citizens at issue: Antebellum American judges, 

treatise writers and politicians broadly viewed the “privileges and immunities” of citizens 

in the states as referring to a completely different set of rights than the “privileges and 

immunities” of United States citizens.  This distinction was well-developed in antebellum 

case law and political argument and it played a critical role in free-state constitutional 

rhetoric during the debates over the admission of new states, and in the struggle to prevent 

the nationalization of slavery. 

 

Understanding how legal phrases referring to the conferred rights of citizenship were 

understood at the time of Reconstruction sheds considerable light on the debates of the 

Thirty-Ninth Congress.  It explains the reaction to Bingham‟s initial draft of Section One 

which used the language of Article IV‟s state-conferred rights, as well as John Bingham‟s 

explanation for why he changed the language of the final draft in a manner that invoked the 

national rights of citizenship.  Finally, understanding antebellum law regarding citizenship 

based “privileges and immunities” substantially vindicates Justice Miller‟s opinion in 

                                                           
5
 See, e.g., Richard L. Aynes, Unintended Consequences  of the Fourteenth Amendment and What They 

Tell Us About its Interpretation, 39 Akron L. Rev. 289, 298 (2006) (Miller in Slaughterhouse erroneously 

distinguished the nature of rights protected under Article IV and Section One); Balkin, supra, note __ at 

313-14 (linking the Privileges and Immunities Clause to Article IV of the original constitution and 

criticizing the majority in Slaughterhouse for its “crabbed reading [which] was not faithful to the 

constitutional text and underlying constitutional principles because the Privilege or Immunities Clause 

was supposed to be the Amendment's major source for constitutional protection of both civil liberty and 

civil equality.”). 
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Slaughterhouse—a decision which left the door open to future incorporation of the Bill of 

Rights and embraced a reading of Section One substantially shared by its author and likely 

shared by the public at large.  

 

I. Methodology 

 

As a work of constitutional history, the history and arguments in this paper and the one that 

will follow are intended to become part of the general debate over the original meaning of 

the Fourteenth Amendment.  There are different ways to explore and apply historical 

evidence, however, making it important that I explain my own normative commitments and 

historical methodology.   

 

This article explores the public use and understanding of “privileges and immunities” as a 

term of art in the period between the Founding and Reconstruction.  The primary sources I 

investigate include newspapers articles, sermons, books, legal treatises, political tracts, 

public political debates, and judicial opinions.  When appropriate, I refer to the broader 

social context of the period, but primacy of place is given to the use and development of 

legal terms as a part of public legal debate.  This is not an attempt to artificially separate 

legal argument from social reality.  In fact, social advancements at the time of 

Reconstruction, were often facilitated (or impeded) by the convincing use of legal 

argument.
6
  As Eric Foner notes, “this was an age which cared deeply about constitutional 

interpretation, and regarded the Constitution as the embodiment of legal wisdom,”
7
 or, as 

John Bingham put it, “everything was reduced to a constitutional question in those days.”
8
  

It is reasonable, then, to seriously consider the legal arguments which preceded and 

dominated the Reconstruction debates, even while acknowledging the influence of political 

events and personal motivations.   

 

The members of the Thirty-Ninth Congress did not make up the particular words and legal 

phrases which came together in the Privileges or Immunities Clause of the Fourteenth 

Amendment.  Terms like “privileges” and “immunities,” and concepts like the rights of 

state and national citizenship, were well known and commonly used in antebellum legal 

and political debate.  One can find uses of the phrases “immunities and privileges of United 

States citizens” and “privileges and immunities of citizens of the United States” in legal 

and political argument prior to John Bingham‟s introduction of Section One in the Thirty-

Ninth Congress.  Thus, although one can assume that members of the Reconstruction 

Congress took advantage of whatever legal tools and concepts were available in order to 

advance their particular position, their use of particular phrases and concepts reflected legal 

meanings and ideas that had emerged in antebellum judicial cases and legal commentary—

both of which were regularly quoted on the floor during debate.  Understanding the 

antebellum distinction between Article IV rights and the rights of national citizenship thus 

illuminate both how the members of Congress understood the development of the 

                                                           
6
 A number of contemporary Fourteenth Amendment scholars stress the importance of legal theory and 

argument in securing sufficient political majorities for legislative and constitutional change.  See, e.g., 

Maltz, Civil Rights, supra note __ at 12 (discussing the importance of framing text and crafting legal 

arguments in a manner acceptable to Republican moderates in the Thirty-Ninth Congress).  See also, 

Daniel W. Hamilton, The Limits of Sovereignty: Property Confiscation in the Union and the Confederacy 

During the Civil War (2007); Eric Foner, Free Soil, Free Labor, Free Men: The Ideology of the 

Republican Party Before the Civil War 85 (1970, 1995 paperback edition).  
7
 Foner, Free Soil, supra note __ at 85.   

8
 As reported by Walter G. Shotwell, Driftwood 81 (1927).  See also, Aynes, Charles Fairman, supra note 

__ at 1254, n.382. 
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Privileges or Immunities Clause and how the final version of that text was likely 

understood at the time by the public at large. 

 

Readers will recognize this approach as an exercise in originalism; the effort to identify the 

original meaning of constitutional text in the belief that this meaning should play a non-

trivial role in contemporary interpretation and application of the Constitution.
9
  Nothing in 

this article requires the embrace of originalism—the history presented in this article should 

stand on its own two feet, so to speak.  Nevertheless, I acknowledge that my choices of 

which aspects of the historical record to focus upon are influenced by my adoption of 

“original public meaning originalism” as a normatively attractive approach to constitutional 

interpretation.   

 

Because original public meaning originalism is a bit of a departure from older forms of 

originalism, a short explanation is in order.  Until the last couple of decades, originalist 

scholars tended to search for the original intent of the drafters of a constitutional text.  This 

kind of “original intent” originalism was subjected to a withering fire of scholarly criticism 

which stressed the difficulty of determining subjective psychic intent and aggregating the 

multiple private intentions which informed whichever group drafted or supported a 

particular constitutional text.
10

  Today, most originalist scholars follow an approach known 

as “original public meaning” originalism.
11

  This approach seeks to determine the likely 

public understanding of a proposed constitutional text, with special emphasis placed on 

those with the authority to ratify the text and make it an official part of the Constitution.
12

  

This form of originalism has been embraced by a wide range of constitutional historians 

with a wide range of ideological commitments,
13

 and it avoids many of the difficulties 

associated with original intent analysis.  It also has the added advantage of tracking the 

normative political theory of the Founders: popular sovereignty.
14

  By emphasizing the 

understanding of those who had the authority to ratify the text, original meaning 

originalism echoes the views of Founders like James Madison who also stressed the 

                                                           
9
 For outstanding theoretical works on contemporary originalism, see Illinois Professor Lawrence 

Solum‟s, Sematic Originalism, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1120244, and 

Princeton Professor Keith E. Whittington‟s, Constitutional Interpretation: Textual Meaning, Original 

Intent, and Judicial Review (Kansas 1999).  
10

 See Paul Brest, The Misconceived Quest for Original Understanding, 60 Boston University L. Rev. 204 

(1980); Jefferson Powell, The Original Understanding of Original Intent, 98 Harv. L. Rev. 885 (1985). 
11

 See, e.g., Jack Balkin, Abortion and Original Meaning, 24 Const. Comm. 291 (2007); John O. 

McGinnis and Michael B. Rappaport, A Pragmatic Defense of Originalism, 101 Nw. U. L. Rev. 383 

(2007); Lawrence Solum, Sematic Originalism, supra note __; Keith E. Whittington, Constitutional 

Interpretation: Textual Meaning, Original Intent, and Judicial Review (Kansas 1999); Randy Barnett, An 

Originalism for Non-Originalists, 45 Loyola (L.A.) L. Rev. 611 (1999). 
12

 See Lawrence B. Solum, Semantic Originalism, supra note __ at 15. 
13

 See Akhil Amar, The Bill of Rights, supra note __; Jack M. Balkin, Abortion and Original Meaning 24 

Const. Comm. 291 (2007); Randy Barnett, Restoring the Lost Constitution, supra note __; Steven G. 

Calabresi & Sarah E. Agudo, Individual Rights Under State Constitutions When the Fourteenth 

Amendment was Ratified in 1868: What Rights Are Deeply Rooted in American History and Tradition?, 

87 Tex. L. Rev. 7  (2008); Michael Kent Curtis, No State Shall, supra note ___; Philip Hamburger, Law 

and the Judicial Duty, supra note __; Larry D. Kramer, The People Themselves: Popular 

Constitutionalism and Judicial Review (2004); Keith E. Whittington, Constitutional Interpretation: 

Textual Meaning, Original Intent, and Judicial Review (1999); Lawrence B. Solum, District of Columbia 

v. Heller and Originalism, 103 Nw. U. L. Rev. 923 (2009); John Harrison, Reconstructing the Privileges 

or Immunities Clause, 101 Yale L. J. 1385 (1992); Michaal W. McConnell, Originalism and the 

Desegregation Decisions, 81 Va. L. Rev. 947 (1995). 
14

 See Larry D. Kramer, The People Themselves: Popular Constitutionalism and Judicial Review 3-8 

(2004). 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1120244
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importance of interpreting the Constitution according to ratifier understanding.
15

  Original 

public meaning originalism does not dismiss the personal intentions of the framers (to the 

extent they can be determined), but considers such views as having weight only to the 

degree that they reflect or illuminate the likely public understanding of the proposed 

constitutional text. 

 

Although the search for original public meaning in the last decade or so has become the 

norm among originalist legal theorists, it is important to remember that some of the most 

influential works on the historical Fourteenth Amendment were written at a time when the 

search for original framers’ intent dominated the field of constitutional historical debate.
16

  

Such works generally focused on discerning (or debating) the private intentions of key 

members of the Thirty-Ninth Congress during the debates over the Fourteenth 

Amendment.
17

  Again, this article accepts such historical investigation of individual intent 

as potentially important, but only to the degree that it helps us understand the final draft of 

the Privileges or Immunities Clause and how that text was likely understood by the people 

who made it part of our fundamental law.  Most originalists today would agree that the 

general understanding of this latter group are far more important than the specific intentions 

of John Bingham or any other single player in the debates.    

 

II. Privileges and Immunities as Individual Terms 

 

A. On Rights at the time of the Founding 

 

Having inherited a conception of rights rooted in medieval English common law,
18

 

American legal theorists at the time of the Founding faced the task of translating common 

law terms and ideas into the political and legal context of post-Revolutionary America.
19

  In 

the mid-to late eighteenth century, most Englishmen embraced the general Whig 

understanding of rights as running against the crown.
20

  From the Magna Charta, to the 

Petition of Right, to the English Bill of Rights, the perceived danger was one of arbitrary 

                                                           
15

 See James Madison, Speech Opposing the Bank Bill, in James Madison: Writings 480-483, 489 (Jack 

Rakove, ed. 1999). 
16

 See, e.g., Charles Fairman, Does the Fourteenth Amendment Incorporate a Bill of Rights?, 2 Stan. L. 

Rev. 5 (1949); Jacobus tenBroek, Equal under Law (rev. ed., Collier Books 1965) (1951); 2 William 

Winslow Crosskey, Politics and the Constitution in the History of the United States (1953); Charles 

Fairman, Reconstruction and Reunion 1864-88 (1971); Raoul Berger, Government by Judiciary: The 

Transformation of the Fourteenth Amendment (2nd ed., Liberty Fund, Inc. 1977); Michael Kent Curtis, 

No State Shall Abridge: The Fourteenth Amendment and the Bill of Rights (1986).  Even those works 

which criticized originalism found themselves caught up in the debates over original intent.  See, e.g., 

Nelson, The Fourteenth Amendment, supra note __ at 2-12.  
17

 See Charles Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original 

Understanding, 2 Stan. L. Rev. 5 (1949); William Winslow Crosskey, Charles Fairman, “Legislative 

History,” and the Constitutional Limitations on State Authority, 22 U. Chi. L. Rev. 1, 2-119 (1954); Raoul 

Berger Government by Judiciary: The Transformation of the Fourteenth Amendment (Harv. U. Press 

1977); Michael Kent Curtis, No State Shall Abridge: The Fourteenth Amendment and the Bill of Rights 

(Duke Univ. Press 1986). 
18

 Gordon S. Wood, The History of Rights in Early America, in The Nature of Rights at the American 

Founding and Beyond 233 (Barry Alan Shain, ed. 2007).  
19

 For example, the first major American edition of Blackstone‟s Commentaries was a self-conscious 

effort by the author to translate English common law into the context of American constitutionalism.  See 

St. George Tucker, Blackstone‟s Commentaries, supra note __.  
20

 John Philip Reid, The Authority of Rights at the American Founding, in The Nature of Rights at the 

American Founding and Beyond 68 (Barry Alan Shain, ed. 2007).  See also Edmund Morgan, Inventing 

the People: The Rise of Popular Sovereignty in England and America 101-21 (1988). 
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and unconstrained executive (royal) power.
21

  Although some of the more radical Whig 

writing warned about the dangers of the legislative branch as much as the executive,
22

 most 

Englishmen in the mid-eighteenth century were not as concerned about the powers of 

Parliament as they were about the prerogatives of the King.  Parliament, after all, stood as 

the body representing the people of England--why would the people constrain 

themselves?
23

  Accordingly, English rights in the mid-eighteenth century were thought best 

protected through mechanisms which ensured that life, liberty, and property would not be 

arbitrarily denied, but regulated only by way of laws enacted by the people‟s 

representatives in Parliament.
24

  As time went on, this deference to the English legislative 

assembly evolved into the general idea of Parliamentary supremacy.
25

   

 

Americans, on the other hand, were drawn to the more radical Whig tradition which saw all 

branches of government as potential sources of tyranny and abuse.  The self-serving and 

sometimes corrupt actions of the post-Revolutionary state governments fueled the 

emergence of a particular strain of popular sovereignty which viewed the People as both 

sovereign and distinct from their institutions of government, including the legislative 

branch.
26

  As Gordon Wood has chronicled, the idea of popular sovereignty maintained that 

governments lawfully exercised only those powers delegated to them by the people 

themselves through a written constitution.
27

  These constitutions not only described the 

general structure of state government, they also generally included a written declaration of 

rights in order to ensure that certain actions and activities fell beyond the unenumerated 

police powers of state government.
28

   

 

The proposed federal Constitution, on the other hand, was presented by its advocates as 

granting the federal government only certain enumerated powers.  This is why, the 

Federalists explained, the document‟s drafters in Philadelphia saw no need to include a 

written declaration of rights.
29

  No power over subjects like speech religion and press had 

been delegated to the federal government and thus, according to the fundamental principles 

of popular sovereignty, all non-delegated powers and rights would be retained by the 

people in the States.
30

  Although Federalists ultimately acquiesced to the calls for a national 

Bill of Rights,
31

 the addition of the Ninth and Tenth Amendments ensured that the basic 

idea of retained non-delegated powers and rights remained an express aspect of the federal 

Constitution.
32

  As Supreme Court Justice Samuel Chase explained in 1797, under the 

                                                           
21

 Id. at 235. 
22

 Gordon Wood, The Creation of the American Republic, supra note __ at 14-15. 
23

 Gordon Wood, The History of Rights in Early America, supra note __ at 235-36. 
24

 John Locke, Second Treatise, sections 138-40 (1689) (discussing the rights to freedom from arbitrary 

government and deprivation of property only by consent of the people‟s representatives); William 

Blackstone, Commentaries 1:137-38 (1765) (the necessity of courts to protect against arbitrary executive 

deprivations of life liberty and property, and ensure the enforcement of the law of the land). 
25

 Wood, The History of Rights in Early America, supra note __ at 235-36. 
26

 Wood, The Creation of the American Republic, 1776-1787, at 15-16, 372-89 (1969). 
27

 Id. 
28

 Id. 
29

 See James Wilson, Speech in the Statehouse Yard (October 6, 1787). 
30

 Id. 
31

 See James Madison, Speech Introducing the Bill of Rights to the House of Representatives, in Writings, 

supra note __ at 443. 
32

 See Amend. IX, U.S. Const. (“The enumeration in the constitution of certain rights shall not be 

construed to deny or disparage others retained by the people.”); Amend. X, U.S. Const. (“The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the 

States respectively or to the people.”). 
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federal Constitution “[a]ll power, jurisdiction and rights” not delegated into the hands of 

the federal government remained under the control of the people in the States.
33

  The scope 

of conferred federal power was a matter of continual debate in the early years of the 

Constitution, as Congress debated matters such as the establishment of a national bank
34

 

and the authority to criminalize seditious speech.
35

  Nevertheless, even the most aggressive 

proponents of federal power accepted the basic concept of enumerated federal authority.
36

  

Although the states faced certain restrictions under Article I, section 10, according to Chief 

Justice John Marshall in Barron v. Baltimore,
37

 the provisions of the Bill of Rights bound 

only the federal government.  This left the subject matter of the Bill of Rights, and personal 

rights in general, under the care and protection of state majorities. 

 

Whether federal or state-conferred, the actual substance of rights at the time of the 

Founding, and throughout the early nineteenth century, included a rich mix of liberties, 

advantages, exemptions, privileges and immunities.
38

  Today, rights are most often 

conceived as individual in nature.  At the time of the Founding, however, rights could be 

individual,
39

 majoritarian,
40

 collective,
41

 or governmental.
42

  Sources of law included 

                                                           
33

 This locution, originally found in the Articles of Confederation, continued to be used as a description of 

the limited delegated powers of the federal government after the adoption of the Constitution.  See Kurt T. 

Lash, The Original Meaning of an Omission: The Tenth Amendment, Popular Sovereignty and 

“Expressly” Delegated Power, 83 Notre Dame Law Review 101 (2008).  As we shall see, it was also used 

in conjunction with early judicial interpretation of the privileges and immunities Clause of Article IV.  

See infra note __ and accompanying text. 
34

 See James Madison, Speech in Congress Opposing the National Bank ( (Feb. 2, 1791), in Madison: 

Writings, supra note __ at 480; James Madison, Report on the Alien and Sedition Acts (Jan. 7, 1800), in 

id. at 608.  
35

 See John Marshall, The Address of the Minority in the Virginia Legislature to the People of that State; 

Containing a Vindication of the Constitutionality of the Alien and Sedition Laws (Augustine Davis ed., 

1799) (Richmond, Va.). 
36

 See Alexander Hamilton, Opinion on the Constitutionality of the Bank (Feb. 23, 1791), reprinted in 3 

The Founders' Constitution 247-50 (Philip B. Kurland & Ralph Lerner eds., 1987); See John Marshall, 

Report of the Minority on the Virginia Resolutions (1798), partially reprinted in 5 The Founders' 

Constitution, this note, at 136-39. 
37

 32 U.S. 243 (1833). 
38

 For a general discussion of the variety of rights in play at the time of the Founding, see Richard A. 

Primus, The American Language of Rights 78-91 (1999); Lash, The Lost History of the Ninth 

Amendment, supra note __ at 83.. 
39

 1 Annals of Cong. 760 (Joseph Gales ed., 1834) (statement of Rep. Egbert Benson) (discussing the 

unenumerated individual right of a man to “wear his hat if he pleased” or “go to bed when he thought 

proper.”). 
40

 John Locke, Second Treatise, sections 95-99 (1689), in 1 The Founders‟ Constitution 98 (Philip 

Kurland & Ralph Lerner, eds. 1987) (When any number of Men have so consented to make one 

community or Government, they are thereby presently incorporated, and make one Body Politick, wherein 

the Majority have a Right to act and conclude the rest.”). 
41

 See The Declaration of Independence 1776 (the people‟s right of revolution). 
42

 See Emmerich de Vattel, The Law of Nations, Book 1, section 31 (“The Rights of a nation with respect 

to its constitution and government”); Speech of Lord Mansfield in the House of Lords (1770) ( “[the 

proposed bill] is no less than to take away  from two thirds of the legislative body of this great kingdom, 

certain privileges and immunities of which they have been long possessed.”), in William Scott, Lessons in 

elocution: or, A selection of pieces in prose and verse, for the improvement of youth in reading and 

speaking, as well as for the perusal of persons of taste. With an appendix, containing examples of the 

principal figures of speech and emotions of the mind, at page 262 (Early American Imprints, Series 1, no. 

21451)(1788) . 
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natural law,
43

 the law of nations,
44

 common law,
45

 positive law, or (quite commonly) a 

combination of all the above.
46

  “Rights bearers” (to use Richard Primus‟ phrase) 

potentially included everything from individuals and groups to local, state and national 

governments.
47

 

 

Making the picture even more complicated, after the Founding an individual rights-bearer 

could be both a citizen of the United States and a citizen of a particular state.
48

  This created 

a situation where the same right could have a different nature and scope, depending on who 

asserted the right and against whom the right was asserted.  For example, because the 

federal Bill of Rights originally bound only the federal government, in 1791 one might 

have an individual right against a federal law forbidding criticism of the government, but 

only a local majoritarian right against a state law forbidding the same act.
49

  One might 

argue (and many did) that the natural right to freedom of expression is abridged in both 

cases, but historically one‟s enforceable legal protection differed depending on whether the 

asserted right ran against the state (as a matter of state citizenship), or against the federal 

government (as a matter of federal citizenship).
50

   

 

This brief survey only scratches the surface of the broad subject of rights at the time of the 

Founding.
51

  Having a general understanding the taxonomy of rights at the time of the 

Founding is important, however, as will become increasingly clear as we move towards our 

discussion of the Privileges or Immunities Clause.  Antebellum religious, political, social 

and legal literature is soaked in the rhetoric of rights.  Terms like “rights,” “advantages,” 

“privileges,” and “immunities” appear in a variety of contexts and in reference to a variety 

of liberties.  Finding the terms used in one context may tell us much, little, or nothing at all 

                                                           
43

 See James Madison, Notes for Speech Introducing the Bill of Rights, 12 Papers of James Madison 194 

(Charles F. Hobson, Robert A. Rutland, eds. 1979) (“Contents of Bill of Rts . . .3. natural rights, 

retained—as Speech, Con.”). 
44

 See, e.g., See Emmerich de Vattel, The Law of Nations (a common source of law during the Founding 

generation and long afterwards). 
45

 St. George Tucker, Blackstone‟s Commentaries, with Notes of Reference to the Constitution and Laws 

of the Federal Government of the United States and of the Commonwealth of Virginia (1803) (an 

extremely influential edition of Blackstone‟s Commentaries during the early decades of the Constitution). 
46

 See Reid, The Authority of Rights at the American Founding, supra note. John Reid reminds us that, 

despite the common use of the language of natural rights during the revolutionary period, it was generally 

used as an additional authority for the rights being claimed by the Colonists—rights which mainly 

involved being treated equally with those royal subjects in England. Id. at 86.  According to Reid “the 

chief utility of nature as a source of rights was to give civil rights an authority independent of human 

creation.” Id. at 93.  As far as the substance of natural rights goes, it was rarely argued that specific rights 

existed on the authority of nature alone; most often natural rights were “equated with British 

constitutional and positive law and with English common law.” Id. at 96.  The rhetoric of natural law 

provided an additional source of authority for those equal British rights demanded by the colonists. 
47

 Primus, supra note __ at 85. 
48

 Article I, Section 8 conferred upon Congress the power to establish national citizenship by way of its 

power to establish uniform rules of naturalization, while Article IV (both impliedly and as a matter of 

later interpretation) referred to preexisting and ongoing rights associated with state citizenship.  These two 

forms of citizenship were distinguished at law throughout the antebellum period.  See infra. 
49

 See James Madison, Report on the Alien and Sedition Acts (1800). 
50

 See, e.g., Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798).  For an analysis of the state-autonomy aspects of 

Calder, see Lash, The Lost History of the Ninth Amendment, supra note __ at 178. 
51

 For more detailed discussion of rights at the time of the Founding, see Richard A. Primus, The 

American Language of Rights (1999); The Nature of Rights at the American Founding and Beyond (Barry 

Alan Shain, ed.2007); Gordon Wood, The Creation of the American Republic, 1776-1787 (1969).  
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about how the terms were used or understood in another context.
52

  This does not make the 

search for public meaning impossible, but it does suggest that one must be especially 

sensitive to the legal context in which the terms were deployed.   

 

With all this in mind, I will now proceed to consider specific examples of privileges and 

immunities in antebellum America.   

 

B. “Privileges” and “Immunities” in Antebellum America 

 

The terms “privileges” and “immunities” evolved alongside the terms “rights” and 

“liberties,” and were put to the same varied use.  Throughout the late eighteenth and early 

nineteenth centuries, one finds countless examples of the terms “rights,” “advantages,” 

“liberties,” “privileges,” and “immunities” used interchangeably, and often at the same 

time.
53

  As early as 1606, for example, Virginia‟s colonial charter spoke of the protected 

“liberties, franchises and immunities” of English citizens in Virginia.
54

  According to the 

1765 Resolves of the Virginia House of Burgesses, colonists were entitled to “all the 

Liberties, Privileges, Franchises, and Immunities, that have at any time been held, enjoyed, 

and possessed, by the people of Great Britain,” and “all Liberties, Privileges, and 

Immunities . .  as if they had been abiding and born within the Realm of England.”
55

  The 

Declaration of Rights of the Continental Congress likewise insisted that the colonists were 

“entitled to all the rights, liberties, and immunities of free and natural born subjects within 

the realm of England” and to “all the immunities and privileges granted and confirmed to 

them by royal charters.”
56

   

 

According to legal sources in the early years of the Republic, the words “privileges” and 

“immunities” often meant the same thing.
57

  According to the Maryland Supreme Court in 

1797, the terms “[p]rivilege and immunity are synonymous, or nearly so.”
58

  Dictionaries of 

                                                           
52

 Scholars like Michael Kent Curtis have done important work showing how the individual terms 

“privileges” and “immunities” were sometimes used in reference to the rights listed in the first eight 

amendments to the constitution.  See e.g., Curtis, No State Shall, supra at 161-63. I concede the 

importance of Professor Curtis‟ work.  My effort here is to show how the words were also used in other, 

and sometimes very different, contexts, as well as to show that when the words were combined they took 

on a particular meaning distinguishable from their varied uses as individual terms. 
53

 See Michael Kent Curtis, Historical Linguistics, Inkblots, and Life After Death: The Privileges or 

Immunities of Citizens of the United States, 78 N.C.L. Rev. 1071, 1095 (2000) (“The words “rights” and 

“privileges” were used interchangeably” in colonial America). 
54

 See Virginia‟s 1606 colonial charter: “Liberties, Franchises, and Immunities” ([King James I grants to] 

“all and every the Persons being our Subjects . . . all Liberties, Franchises, and Immunities, within any of 

our other Dominions, to all Intents and Purposes, as if they had been abiding and born, within this our 

Realm of England, or any other of our said Dominions.”).  See also: Liberties, Franchises, Privileges, and 

Jurisdictions of Parliament; Protestation adopted by the British Parliament, authored by Sir Edward Coke 

in 1621, in protest against King Charles I (“That the Liberties, Franchises, Privileges, and Jurisdictions of 

Parliament, are the ancient and undoubted Birth-right and Inheritance of the Subjects of England . . . .”). 
55

 Journals of the House of Burgesses of Virginia, 1761-1765, at 360 (John Pendleton Kennedy ed., 1907). 
56

 Continental Congress, Declaration of Rights (1774). 
57

See Natelson, supra note __ at 1133 (“it appears that “immunity” and “privilege” were reciprocal words 

for the same legal concept.”). 
58

 See Campbell v. Morris, 3 H & McH 535, *11 (MD Gen. 1797).  See also Douglass' Adm'r v. Stevens, 

2 Del.Cas. 489, 1819 WL 958 (Del. 1819.) (Johns, C.J.) (“By the second section of the fourth article of 

the Constitution of the United States the citizens of each state shall be entitled to all the privileges and 

immunities of the citizens in the several states. The words “privileges” and “immunities” are nearly 

synonymous. Privilege signifies a peculiar advantage, exemption, immunity. Immunity signifies 

exemption, privilege.”). 
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the time also equated the terms.
59

  Just as rights at the time of the Founding referred to an 

extremely broad range of activities, sources, and bearers, so too one can find privileges and 

immunities associated with everything from individual rights to corporate powers—

sometimes in the same source.  For example, in one section of his Commentaries, 

Blackstone uses to individual terms “privileges” and “immunities” in reference to 

individual natural rights,
60

 while in different section of the same book he uses the combined 

phrase “privileges or immunities” as a reference to the government-conferred collective 

rights of corporations.
61

  This last example is instructive in that it is a harbinger of how the 

combined terms “privileges and immunities” came to be used in legal, political and social 

literature of antebellum America as a term denoting specially conferred rights and 

advantages.  

 

C. The Pairing of Privileges and Immunities 

 

Although one can find the single word “privilege” used in a variety of contexts, at the time 

of the Founding dictionaries generally defined the term as denoting a “public right” or a 

kind of unique or special advantage.
62

  This same definition applied to the combined terms 

“privileges and immunities.”  For example, this was Blackstone‟s meaning when he used 

the phrase “privileges and immunities” in reference to the conferred rights of corporations--

institutions upon whom legislatures (or parliaments) conferred special rights not generally 

available to all others.
63

  Early American legal sources echoed this “specially conferred 

                                                           
59

 See, e.g., The Royal Standard English Dictionary (1788) (Early American Imprints, Series 1, no. 21385) 

(“Right: just claim; justice; interest; prerogative; privilege”, and “privilege: public right, peculiar 

advantage”) ; The Philadelphia school dictionary, or, Expositor of the English language [microform] 

compiled from the most approved, modern English dictionaries (Privilege: “Peculiar advantage; 

immunity, publick right.”) (1812), in Early American Imprints, Series 2, no. 26451. 
60

 2 Blackstone Commentaries (5 vol. ed. of Tucker‟s Blackstone), supra note __ at 128 (Book the 1
st
; 

Chapter the First: The Rights of Persons) (describing personal rights as “private immunities” and “civil 

privileges”). 
61

 See id. at 468 (Book the 1
st
; Chapter the Eighteenth: Of Corporations) (discussing the “privileges and 

immunities” of corporations). 
62

 See, e.g., The Royal Standard English Dictionary (1788) (Early American Imprints, Series 1, no. 21385) 

(“Privilege: public right, peculiar advantage”) ; The Philadelphia school dictionary, or, Expositor of the 

English language [microform] compiled from the most approved, modern English dictionaries (Early 

American Imprints, Series 2, no. 26451) (“Privilege: Peculiar advantage; immunity, publick right.”) 

(1812).  See also, Robert G. Natelson, The Original Meaning of the Privileges and Immunities Clause, 43 

Georgia L. Rev. 1117, 1130 (2009) (discussing early dictionary definitions of “privileges” as having four 

components “(1) a benefit or advantage; (2) conferred by positive law; (3) on a person or place; (4) 

contrary to what the rule would be in absence of the privilege.”). 
63

 According to Blackstone: 

 

We have hitherto considered persons in their natural capacities, and we have treated of their rights and 

duties.  But, as all personal rights die with the person; and, as the necessary forms of investing a series 

of individuals, one after another, with the same identical rights, would be very inconvenient, if not 

impracticable, it has been found necessary, when it is for the advantage of the public to have any 

particular rights kept on foot and continued, to constitute artificial persons, who may maintain a 

perpetual succession, and enjoy a kind of legal immortality. 

 

These artificial persons are called bodies politic, bodies corporate, (corpora corporata) or corporations; 

of which there is a great variety subsisting, for the advancement of religion, of learning, and of 

commerce; in order to preserve entire and forever those rights and immunities, which, if they were 

granted only to those individuals of which the body corporate is composed, would upon their death be 

utterly lost and extinct. . . . If [a college] were a mere voluntary assembly, the individuals which 

compose it . . . could neither frame, nor receive any laws or rules of their conduct; none at least would 
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rights” understanding of the paired terms.  Early court decisions explained that “[p]rivilege 

signifies peculiar advantage, exemption, immunity; immunity signifies exemption, 

privileges.” When paired, the terms referred to a set of “peculiar advantages and 

exemptions.”
64

 

 

Dictionaries of the day reflected the same understanding of “privileges and immunities” as 

unique or specially conferred rights.
65

  In fact, from the time of the Founding right up to 

and beyond the civil war, one can find countless references to the peculiar “privileges and 

immunities” of Kings,
66

 diplomatic emissaries,
67

 private societies,
68

 churches,
69

 artillery 

                                                                                                                                                                                           
have any binding force, for want of a coercive power to create a sufficient obligation.  Neither could 

they be capable of retaining any privileges or immunities; for if such privileges be attacked, which of 

all this unconnected assembly has the right, or ability, to defend them?  And, when they are dispersed 

by death or otherwise, how shall they transfer these advantages to another set of students, equally 

unconnected as themselves? 

   

. . . 

 

But when they are consolidated and united into a corporation, they and their successors are then 

considered as one person in law; the privileges and immunities, the estates and possessions, of the 

corporation, when once vested in them, will be forever vested, without any new conveyance to new 

successions.” 

 

See 1 Blackstone‟s Commentaries, supra note __ at 466-68 (Bk. 1, Chapter 18: Of Corporations): 
64

 See Campbell v. Morris, 3 H. & McH 535 (MD Gen. 1797) (Chase, J.) (at the time, Chase served as 

both a Supreme Court Justice and occasionally sat on the Maryland Court bench).   
65

 See, e.g., The Philadelphia School Dictionary (1812) (“Privilege: Peculiar advantage; immunity, 

publick right.”) (available at Early American Reprints, Series 2, no. 26451).  As Supreme Court Justice 

Baldwin wrote while riding circuit in 1833: 

 

The words „privileges and immunities' relate to the rights of persons, place or property; a privilege is a 

peculiar right, a private law, conceded to particular persons or places (7 Day, Com. Dig. 113, tit. 

„Privilege,‟ A), whereby a particular man, or a particular corporation, is exempted from the rigor of the 

common law (Cow. Inst. tit. „Privileges'), as converting aliens into denizens, whereby some very 

considerable privileges of natural born subjects are conferred upon them, or erecting corporations, 

whereby a number of private persons are united and knit together, and enjoy many liberties, powers and 

immunities in their political capacity, which they were utterly incapable of in their natural (1 Bl. 

Comm. 272). 

 

McGill v. Brown, 16 F.Cas. 408, 428 (C.C.Pa. 1833). 
66

 See, e.g., Reports of cases ruled and determined by the Court of Conference of North-Carolina (1805) 

(Early American Imprints, Series 2, no. 9035 (filmed)) (“[A]lthough the King cannot be sued, yet his 

aliene may be, for he does not partake of his privileges or immunities.”). 
67

 See Emmerich de Vattel, The Law of Nations, Book 4, Chapter 7: Of the Rights, Privileges, and 

Immunities of Ambassadors and Other Public Ministers (1758).  In 1801, a New York court declared that 

the law of nations did not grant “to consuls who enter into trade any particular privileges or immunities 

above those enjoyed by the native subjects of the country.” See Court for the Trial of Impeachments and 

the Correction of Errors [microform] between the United Insurance Company in the City of New York, 

original defendants, and defendants in error, and George Arnold and Charles Ramsay, original plaintiffs, 

and plaintiffs in error: Case on the part of the defendants in error (1801), in Early American Imprints, 

Series 2, no. 1033 (filmed). 
68

 In 1783, the Society of Cincinnati published a defense of the society, reminding readers that it lacked 

the “privileges or immunities” granted to “corporations with charters.” See A Reply to a pamphlet, 

entitled, Considerations on the Society or Order of Cincinnati (South Carolina, 1783), in Early American 

Imprints, Series 1, no. 18149. 
69

 See, An Act to alter the name of the second Presbyterian Church of Newark (“[N]othing in this act 

contained shall in any manner or degree invalidate or impair any rights, powers, privileges or immunities 
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company,
70

 ecclesiastics,
71

 Christian apostles,
72

 and corporations
73

—including incorporated 

towns and municipalities.
74

  This last group was so thoroughly associated with conferred 

privileges and immunities that dictionaries of the day defined “disenfranchise” as meaning 

“to deprive cities, &c. of chartered privileges or immunities.”
75

   

 

Antebellum legal documents, court cases, newspaper articles and treatises repeatedly 

placed adjectives like “special,”
76

 “peculiar,”
77

 “exclusive,”
78

 and particular”
79

 in front of 

                                                                                                                                                                                           
to which the said body politic and corporate are entitled by the said act of incorporation and the said 

supplement thereto.”). 
70

 See, e.g., Publication of the Acts and Laws of the English Colony of Rhode Island and Providence 

Plantations in New England in America: Acts Relating to the Militia: 

 “PROVIDED always, That nothing in this Act contained shall extend, or be construed to extend 

to take away or diminish any of the Liberties, Privileges, or Immunities of any independent or 

Artillery-Company or Companies established by Law in this Colony; but that the same, 

according to their Establishment, be preserved to them entire, and Thing herein contained to the 

contrary.”   
71

 A 1796 “History of France” discussed the “particular privileges or immunities granted by the pope to 

ecclesiastics.”  See John Gifford, Esq., 1 The History of France, from the earliest times, till the death of 

Louis Sixteenth at 500 (1796). 
72

 See, A discourse on the validity of Presbyterian ordination delivered in the chapel of the university in 

Cambridge, May 5, 1802, at the anniversary lecture, founded by the Honorable Paul Dudley, Esq. by 

David Osgood (“At the height of their exaltation, however, [the Apostles] acknowledged themselves in all 

other respects, to be but earthen vessels, on par with one another and with their Christian brethren in 

general, subject alike with them, both to the same infirmities and to the same laws, having no exclusive 

privileges or immunities.”). Early American Imprints, Series 2, no. 2830 (filmed). 
73

 See, e.g., Act of incorporation, constitution, by-laws, &c. of the Associated Mechanics and 

Manufacturers of the State of New-Hampshire (1810), Early American Imprints, Series 2, no. 

19389 (filmed) (“And be it further enacted, That said corporation shall have a common seal, such as  shall 

be determined on by a majority vote at any meeting, and which seal shall be affixed to grants of real 

estates that may be made by the corporation, and to grants of privileges or immunities to any member, and 

to certificates.”). The references to the privileges and immunities of corporations are far too many to list, 

and fact not surprising in light of the reference in Blackstone‟s Commentaries. 
74

 The 1772 laws of New York protected the “Powers, Pre-eminences, Privileges or Immunities over, or in 

Respect to the said township of Harlem.”  See Laws of New-York, from the year 1691, to 1773 inclusive. 

Published according to an act of the General Assembly. Volume the first [-second], pages 713- 714 .Laws 

of New York (1772).  See also 1775 Laws of Massachusetts (speaking of the “rights, powers, privileges or 

immunities” of incorporated towns).  See Early American Imprints, Series 2, no. 32028 (1775 Laws of 

Mass.). 
75

 Johnson‟s Dictionary of the English Language (1806), in Early American Imprints, Series 2, no. 10643.  

See also, A Spelling Dictionary (1807), in Early American Imprints, Series 2, no. 13524 (children‟s  

version of Johnson‟s dictionary with the same definition of “disenfranchise”). 
76

 See, e.g., Remarks of Mr. Mason in the Virginia House of Delegates, Virginia Constitutional 

Convention, in Legislative Acts or Legal Proceedings, Richmond Enquirer (Jan. 15, 1829), Vol. XXV, 

Issue 79, page [1] (Mr. Mason of Frederick: “But, sir, under what sanction can individuals of the same 

community, holding a peculiar species of property, or any particular district of country, stipulate in like 

manner for especial privileges or immunities to that property, as a prerequisite to the formation of a 

common government?”); Legislative Acts or Legal Proceedings, Daily Ohio Statesman (February 14, 

1851), Vol. II, Issue 1433, page [2] (Columbus, Ohio) (Reporting on a proposed clause in state bill of 

rights providing “[t]hat the legislature may have a right to alter, revoke, or repeal, any grant or law, by 

which special privileges or immunities are conferred upon a portion of the people which cannot 

reasonably be enjoyed by all.”); Legislative Acts or Legal Proceedings, Daily Ohio Statesman (February 

14, 1851), Vol. II, Issue 1433, page [2] (Columbus, Ohio). See also Daily Ohio Statesman (March 1, 

1851), Vol. II, Issue 1448, page [2] (Columbus, Ohio) (Reporting on a proposed clause in state bill of 

rights providing “[t]hat the legislature may have a right to alter, revoke, or repeal, any grant or law, by 

which special privileges or immunities are conferred upon a portion of the people which cannot 

reasonably be enjoyed by all.”); Kansas Constitutional Convention (July 23, 1859) (Proposed article in 
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the paired terms “privileges and immunities” in order to highlight the unique nature of such 

conferred rights.  These “peculiar” rights might include natural rights or any other variety 

and combination of conferred liberties.  The paired terms did not refer to a defined set of 

rights, but rather indicated the existence of a unique set of liberties or advantages, the 

content of which differed depending on the context and the group at issue. 

 

This was not always something to be celebrated.
80

  Newspaper editorials during the 

Jacksonian era commonly decried “the possession of privileges or immunities, in which 

ninety-nine hundredths of the community, by the very nature of their situation, are denied 

all participation,”
81

 and they vilified the “privileged order . . . on whom the law confers 

certain privileges or immunities not enjoyed by the great mass of people.”
82

  In 1841, The 

Emancipator called for “equal rights, equal and exact justice to all men, and no exclusive 

                                                                                                                                                                                           
Bill of Rights: “No special privileges or immunities shall ever be granted by the Legislature which may 

not be altered, revoked or repealed by the same body.”), reported in Legislative Acts or Legal 

Proceedings, Weekly Champion and Press (published as Freedom's Champion) (July 23, 1859), Vol. 2, 

Issue 21, page [1] (Atchison, Kansas). 
77

 See Campbell v. Morris, 3 H & McH 535 (MD Gen. 1797) (discussing “[t]he peculiar advantages and 

exemptions contemplated under [Article IV”); The Philadelphia school dictionary, or, Expositor of the 

English language [microform] compiled from the most approved, modern English dictionaries (Privilege: 

“Peculiar advantage; immunity, publick right.”) (1812), in Early American Imprints, Series 2, no. 26451; 

Douglass' Adm'r v. Stevens, 2 Del.Cas. 489, 1819 WL 958 (Del. 1819.) (Johns, C.J.) (“By the second 

section of the fourth article of the Constitution of the United States the citizens of each state shall be 

entitled to all the privileges and immunities of the citizens in the several states. The words “privileges” 

and “immunities” are nearly synonymous. Privilege signifies a peculiar advantage, exemption, immunity. 

Immunity signifies exemption, privilege.”).  See also, McGill v. Brown, 16 F.Cas. 408, 428 (C.C.Pa. 

1833) (Baldwin, J.) (The words „privileges and immunities' relate to the rights of persons, place or 

property; a privilege is a peculiar right, a private law, conceded to particular persons or places”).  
78

 In 1841, The Emancipator called for “equal rights, equal and exact justice to all men, and no exclusive 

privileges or immunities.” See “The Necessity of a Liberty Party,” The Emancipator (November 11, 

1841), Vol. VI, Issue 28, page 112 (New York, New York). 
79

 See John Gifford, Esq., I The History of France, from the earliest times, till the death of Louis Sixteenth 

500 (1796) (discussing the “particular privileges or immunities, granted by the pope to ecclesiastics, with 

the permission of their sovereigns”); Campbell v. Morris, 3 H & McH 535 (MD Gen. 1797) (Chase, J.) 

(discussing the “particular and limited operation is to be given to [the privileges and immunities clause of 

Article IV]); Court for the Trial of Impeachments and the Correction of Errors (1801), reported in Early 

American Imprints, Series 2, no. 1033 (filmed) (court denying a diplomat any “particular privileges or 

immunities above those enjoyed by the native subjects of the country”); Corfield v. Coryell, 6 F. Cas. 546 

(C.C.E.D. Pa. 1823) (No. 3230) (discussing the “particular privileges and immunities” protected under 

Article IV). 
80

 An 1803 editorial in the Aurora declared that neither State legislatures nor the federal Senators they 

elected possessed special or “exclusive rights, powers and immunities” other than those “granted to them 

by the people.”  See General Aurora Advertiser, (August 20, 1803), Issue 3942, page [2] (Philadelphia, 

Pennsylvania).  In 1820, a Mr. Grundy offered the following Resolution in the Tennessee Legislature: 

 Whereas, the Congress of the United States will probably at their present session, take into 

consideration the propriety of  establishing a uniform system of Bankruptcy throughout the 

United States, and whereas this General Assembly consider every measure, which bestows on 

one class of our citizens, rights, privileges or immunities, which are withheld from others, as 

unjust and impolitic . . .Resolved, That our senators in Congress be instructed, and our 

Representatives requested, to use their best exertions to prevent the passage of any act or acts 

calculated to violate the principles laid down in the preamble to this resolution.” 

Agricultural Intelligencer, and Mechanic Register (January 21, 1820); Volume: I; Issue: 3; Page: 23 

(Boston, Massachusetts). 
81

 “The Cry of the Poor Against the Rich," The Ohio Statesman (July 10, 1839), Vol. 3, Issue 2, page [4] 

(Columbus, Ohio). 
82

 “Banks a Privileged Order for Which The Whigs Are Struggling in the Present Contest,” Wisconsin 

Enquirer (October 10, 1840), Vol. II, Issue 47, page [1] (Madison, Wisconsin). 
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privileges or immunities.”
83

  Legislatures during this period drafted constitutional 

amendments which expressly opposed the granting of special privileges and immunities to 

corporations.  In Ohio, for example, the members of the 1851 Ohio Constitutional 

Convention drafted a proposed addition to the state Bill of Rights which declared that “[n]o 

special privileges or immunities shall ever be granted, injurious to the public,” and 

provided that “the Legislature may have a right to alter, revoke, or repeal, any grant or law, 

by which special privileges or immunities are conferred upon a portion of the people, which 

cannot reasonably be enjoyed by all.”
84

  

 

In sum: Although antebellum use of the single terms “privileges” and “immunities” 

occurred in an almost bewildering array of contexts, use of the paired terms “privileges and 

immunities” seems to have been generally reserved to a description of specially conferred 

rights.  Put another way, the term did not refer to the natural rights belonging to all people 

or all institutions, but referred instead to rights belonging to a certain group of people or a 

particular institution.   

 

III. The Privileges and Immunities of Citizens 

Antebellum discussion of the rights of citizenship offers a particularly focused example of 

how the phrase “privileges and immunities” was understood in American law in the period 

between the Founding and the Civil War.  The very concept of citizenship involves issues 

of group membership and the identification of rights associated with that membership.  As 

we shall see, just as different groups and institutions could have different “privileges and 

immunities,” the citizens of various government also had uniquely defined rights and 

advantages.  

 

One of the greatest sources of friction between Britain and the American colonies was the 

colonists‟ belief they had been denied the equal privileges and immunities of English 

citizens—rights they had “purchased” through the grueling and perilous act of emigrating 

from England and colonizing America.
85

  The colonists, like all English citizens, expected 

the equal enjoyment of the privileges and immunities of English common law as long as 

they lived under the British flag.
86

  English citizens traveling in foreign countries enjoyed 

only those privileges and immunities secured to them by international treaty.
87

 

                                                           
83

 “The Necessity of a Liberty Party,” The Emancipator (November 11, 1841), Vol. VI, Issue 28, page 112 

(New York, New York). 
84

 Legislative Acts or Legal Proceedings, Daily Ohio Statesman (February 14, 1851), Vol. II, Issue 1433, 

page [2] (Columbus, Ohio). See also Daily Ohio Statesman (March 1, 1851), Vol. II, Issue 1448, page [2] 

(Columbus, Ohio) (Reporting on a proposed clause in state bill of rights providing “[t]hat the legislature 

may have a right to alter, revoke, or repeal, any grant or law, by which special privileges or immunities 

are conferred upon a portion of the people which cannot reasonably be enjoyed by all.”). 
85

 See John Reid, The Authority of Rights at the American Founding, supra note __ at 77. 
86

 See, e.g., Colonial Charter of Virginia (1606) (“[King James I grants to] all and every the Persons being 

our Subjects . . . all Liberties, Franchises, and Immunities, within any of our other Dominions, to all 

Intents and Purposes, as if they had been abiding and born, within this our Realm of England, or any other 

of our said Dominions.”); Rhode Island Governor Stephen Hopkins, The Rights of Colonies Examined 

(1764) (“The British subjects in America have equal rights with those in Britain. . . . They do not hold 

those rights as a privilege granted them, nor enjoy them as a grace and favor bestowed, but possess them 

as an inherent, indefeasible right, as they and their ancestors were freeborn subjects, justly and naturally 

entitled to all the rights and advantages of the British constitution.”) quoted in Reid, The Authority of 

Rights at the American Founding, supra note __ at 67.  Continental Congress, Declaration of Rights 

(1774) (“That our ancestors, who first settled these colonies, were at the time of their emigration from the 
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A. “Privileges and Immunities of Citizens in the States” 

Following the Revolution, the concept of the conferred rights of citizenship transferred to 

the newly independent states.  State laws determined conditions of citizenship and 

naturalization and state citizens expected the equal enjoyment of those privileges and 

immunities secured to them by their state constitution.
88

  Prior to the adoption of the federal 

Constitution, however, it was not at all clear what privileges or immunities they could 

expect when traveling to, or through, other states.  It seemed inappropriate to establish 

“visitation” rights by treaty; such an approach would create friction with non-participating 

states and it would have the effect of treating the sojourning citizen as if they were an alien 

from a foreign country, a status that would depriving the traveler of a number of rights 

commonly enjoyed by citizens, including the right of entrance and the right to own and 

dispose of real property.  

 

Article IV of the Articles of Confederation attempted to remedy the situation by declaring:  

 

The better to secure and perpetuate mutual friendship and intercourse among the people 

of the different states in this union, the free inhabitants of each of these states (paupers, 

vagabonds, and fugitives from justice, excepted) shall be entitled to all privileges and 

immunities of free citizens in the several states; and the people of each state shall have 

free ingress and regress to and from any other state, and shall enjoy therein all the 

privileges of trade and commerce, subject to the same duties, impositions, and 

restrictions, as the inhabitants thereof respectively. Provided that such restriction shall not 

extend so far as to prevent the removal of property imported into any state to any other 

state of which the owner is an inhabitant; provided also, that no imposition, duties, or 

restriction, shall be laid by any state on the property of the United States, or either of 

them.
89

 

 

A streamlined version of this provision became Article IV of the federal Constitution: 

 

 “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens 

in the several States.”
90

 

 

At the time of its enactment, there little in the way of substantive discussion regarding the 

meaning and potential application of Article IV, Section 2.  James Madison indicated that it 

clarified the language of the older Article IV.
91

  Alexander Hamilton unhelpfully explained 

                                                                                                                                                                                           
mother country, entitled to all the rights, liberties and immunities of free and natural born subjects within 

the realm of England”). 
87

 See, e.g., “Abstract of a Treaty Lately Concluded Between Great Britain and Sweden”, reported in The 

Pennsylvania Gazette (June 19, 1766), Issue 1956, page [2](Philadelphia, Pennsylvania) (“The two 

powers shall reciprocally enjoy, in the Towns, Ports, Harbours and Rivers of their respective States, all 

the Rights, Advantages and Immunities, which have been, or may be henceforth enjoyed there by the most 

favored Nations”). 
88

 See Gordon Wood, The Creation of the American Republic, 1776-1787 pp. 127-42 (1969). 
89

 See Art. IV, Articles of Confederation. 
90

U.S. Constitution, Art. IV, Section 2, Clause One. 
91

 See Federalist No. 42 (James Madison), in The Federalist Papers, supra note ___ at 269 (“In the fourth 

article of the Confederation, it is declared "that the free inhabitants of each of these States, paupers, 

vagabonds, and fugitives from justice, excepted, shall be entitled to all privileges and immunities of free 

citizens in the several States; and the people of each State shall, in every other, enjoy all the privileges of 

trade and commerce," etc. There is a confusion of language here, which is remarkable.”). 
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that it formed “the basis of the Union” and that federal courts should be available to ensure 

an “equality of privileges and immunities to which citizens of the United States [would] be 

entitled.”
92

  As we shall see, at the time of the Civil War, the particular meaning of this 

Clause became a matter of serious discussion and debate.  In the early decades of the 

Constitution, however, it attracted little controversy, probably due to its obvious roots in 

the Articles of Confederation.
93

   

 

In antebellum American law, five basic approaches to Article IV were considered, with one 

emerging as the dominant approach.  First, the provision could be read as binding the 

federal government, not the states, as a requirement that federal legislation not discriminate 

on the basis of state citizenship.  Second, the clause could be read as referring to a set of 

national rights that all states were bound to respect.  Third, the clause could be read to 

require states to grant all citizens visiting from other states the same rights that the visitors 

had received in (and brought with them from) their home state.  Fourth, the clause could be 

read as requiring states to grant visiting citizens all of the same privileges and immunities 

which the state conferred upon its own citizens.  Fifth, the clause could be read as requiring 

states to grant visiting citizens some of the same privileges and immunities which the state 

conferred upon its own citizens.  These are not the only possible interpretations of the 

Clause,
94

 but they appear to be the only options that were seriously considered.  It was the 

fifth and last possible interpretation that came to dominate case law and scholarly 

commentary from the Founding until the time of Reconstruction.   

 

In 1797, the Maryland Supreme Court provided what became the most influential 

interpretation of the privileges and immunities clause of Article IV for the next 60 years.  

The case, Campbell v. Morris,
95

 involved a claim that Maryland‟s attachment process for 

out of state citizens violated the privileges protected under Article IV.  In his decision, 

Judge Chase
96

 rejected the claim in an opinion that construed the Clause as requiring no 

more than equal access to a limited set of state-conferred rights.   

                                                           
92

 Federalist No. 80 (Alexander Hamilton), in The Federalist Papers, supra note __ at 478.  Hamilton 

misquotes the provision as “the citizens of each States shall be entitled to all the privileges and immunities 

of citizens of the several States.”  Id.  The error, however, does not affect his general point about the value 

of having a neutral (federal) tribunal available for trying cases involving a dispute between one state and 

citizens from another state.   
93

 James Madison described the Article as simply clearing up some of the ambiguous language of the 

Articles.  See, Federalist No. 42 (James Madison), in The Federalist Papers 269-70 (Rossiter ed., 1961) 

(describing how Article IV of the proposed Constitution avoided the confused and legally problematic 

language of the related provision in the Articles of Confederation).  In the first constitutional treatise, St. 

George Tucker‟s View of the Constitution (1803), Tucker had little to say about the clause beyond the 

fact that it was based on the earlier provision in the Articles of confederation and would not apply to 

individuals made citizens by state law but not in conformance with a law establishing a uniform federal 

law of naturalization.  See, St. George Tucker, 1 Blackstone‟s Commentaries, View of the Constitution of 

the United States, Appendix, Note D, 365 (1803) (5 volume Lawbook Exchange edition, 1996).  
94

 One could, for example, read the clause as requiring all states to protect a certain set of rights, and to 

protect them in an equal manner regardless of state citizenship—a kind of “full and equal” protection of 

substantive national liberties.  Some arguments were made along these lines during the Reconstruction 

Congress, but no case or commentary adopted such a reading in the period between the Founding and the 

Civil War. 
95

 Campbell v. Morris, 3 H & McH 535 (MD Gen. 1797) (Chase, J.). 
96

 There is some question regarding whether Samuel Chase authored this opinion.  If so, then he was doing double 

duty at the time on both the United States Supreme Court and the Maryland court.  Additionally, there was another 

“Chase” on the Maryland court at the time the opinion was issued-- J.T. Chase.  Still, later antebellum courts, 

however, appear to have believed Samuel Chase authored the opinion.  See See Anderson v. Baker, 23 MD 531, 

*54 (1865 WL 1406) Md. 1865.  See also Opinion of Judge Appleton, 44 Me.  521, *17 (Me. 1857) (cases 
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The peculiar advantages and exemptions contemplated under this part of the constitution, 

may be ascertained, if not with precision and accuracy, yet satisfactorily.   . . . It seems 

agreed, from the manner of expounding, or defining the words immunities and privileges, 

by the counsel on both sides, that a particular and limited operation is to be given to these 

words, and not a full and comprehensive one. It is agreed it does not mean the right of 

election, the right of holding offices, the right of being elected. The court are of opinion it 

means that the citizens of all the states shall have the peculiar advantage of acquiring and 

holding real as well as personal property, and that such property shall be protected and 

secured by the laws of the state, in the same manner as the property of the citizens of the 

state is protected. It means, such property shall not be liable to any taxes or burdens 

which the property of the citizens is not subject to. It may also mean, that as creditors, 

they shall be on the same footing with the state creditor, in the payment of the debts of a 

deceased debtor. It secures and protects personal rights.
97

 

 

Two aspects of Judge Chase‟s opinion are especially important, given their impact on later 

court decisions.  First, Chase read Article IV as protecting only those rights conferred by 

state law.  Property rights under Article IV, for example, are protected “in the same manner 

as the property of the citizens of the state is protected.”  Secondly, the set of rights which 

must be equally extended to sojourning citizens of other states is a subset of the rights 

conferred upon the citizens of the state.  Not all state-conferred rights, in other words, 

counted as Article IV “privileges and immunities,” with one particular exception being the 

political rights of suffrage.
98

  Finally, as would later courts, Chase limited the rights of 

                                                                                                                                                                                           
attributing the decision to C.J. Chase—an appellation only Samuel and not J.T. would have had at the time 

Campbell was decided).  Scholars also have often attributed the Campbell decision to Samuel Chase.  See ___.  For 

the purposes of this article, the particular authorship of Campbell is not critical.  The important point is that the 

decision quickly established itself as the standard reading of the Privileges and Immunities Claus of Article IV.  See 

infra. 

 

Some additional thoughts: 

Supporting the conclusion that Samuel Chase authored Campbell:  In Campbell, the mysterious "Chase" begins 

his analysis of the subject by numbering a few fundamental principles (1st, 2d, etc . . .).  This is the same 

"numbering of points" approach that Samuel Chase used in the 1796 case, Ware v. Hylton, 3 U.S. 171 (1796) 

(using a listing-of-arguments/principles approach in several places--1st, 2d, etc . . .).  J.T. Chase never actually 

"numbered" his points, as far as I can tell (in a quick scan of his decisions). 

  

Supporting the idea that J.T. Chase authored Campbell:  In Donaldson v. Harvey, 3 H. & McH. 12 (1790), J.T. 

Chase opens his opinion by announcing a series of "principles" which will lead to a "right" decision--this is the 

same language as in Campbell, and the principles are almost exactly the same states-rights principles which open 

the constitutional analysis in Campbell. 

 
97

 Campbell at *12. 
98 Some scholars have suggested Judge Chase in Campbell read Article IV to protect a set of substantive 

fundamental personal rights such as property rights, regardless of whether the rights had been protected 

under state law.  See, e.g., David Upham, Note: Corfield v. Coryell and the Privileges and Immunities of 

United States Citizenship, 83 Tex. L. Rev. 1483, 1501-02 (2005); Douglas G. Smith, The Privileges and 

Immunities Clause of Article IV, Section 2: Precursor of Section One of the Fourteenth Amendment, 34 

San Diego L. Rev. 809, 845 (1997).  At least one abolitionist pressed this reading of Chase at the time of 

the Civil War.  See 2 John Codman Hurd, The Law of Freedom and Bondage in the United States 343 

(photo. reprint 1968) (Boston, Little Brown 1862).  At the time, however, despite frequent citation to the 

decision, no court read Chase‟s opinion as presenting a theory of fundamental personal rights.  Instead, it 

was regularly paired with other judicial opinions which read Article IV as protecting a limited set of state-

conferred rights.  See infra note __ and accompanying text.   
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Article IV to “personal rights”—a category which excludes corporations from the 

protections of Article IV.
99

 

 

Other courts and commentators during the early decades of the Constitution echoed Judge 

Chase‟s “equal but limited” reading of Article IV‟s privileges and immunities.  In 1811, the 

author of the first official treatise on the United States Constitution, St. George Tucker, 

described Article IV as bestowing on out of state citizens a limited degree of equal access 

to state-conferred privileges.
100

  In 1812, the highest court in New York upheld a state 

                                                                                                                                                                                           
If the Campbell decision was written by Justice Samuel Chase, it also is unlikely that Chase would have 

adopted such a nationalist reading of Article IV.  His opinion in Campbell stressed the limited nature of 

federal power and the broad scope of powers and rights retained by the people in the states.  According to 

Chase: 

 

The way to expound a clause in the general government or constitution of the United States, is by 

comparing it with other parts, and considering them together; and to lay a foundation for a right 

exposition in the present case, it will be proper to suggest a few plain principles. 

 

1st. That congress can exercise no power as a legislative body but what is vested in them by the 

constitution; it being under and by virtue of that instrument alone they derive their power. 

 

2d. All power, jurisdiction, and rights of sovereignty, not granted by the people by that instrument, or 

relinquished, are still retained by them in their several states, and in their respective state legislatures, 

according to their forms of government.   

 

Uniformity of laws in the states is contemplated by the general government only in two cases, on the 

subject of bankruptcies and naturalization.  The legislative powers of congress are particularly defined 

in the 8th section of the 1st article.  Those powers do not interfere with, or abridge, the power of the 

states to make local regulations, the operation of which is confined to the state.  The restrictive clauses 

in the 10th section of the 1st article, limiting the powers of the states, are confined to certain 

enumerated cases[.] 

 

See Campbell, at *12.  Justice Samuel Chase would later make the same point in Calder v. Bull: 

 

It appears to me a self-evident proposition, that the several State Legislatures retain all the powers of 

legislation, delegated to them by the State Constitutions; which are not expressly taken away by the 

Constitution of the United States. The establishing courts of justice, the appointment of Judges, and the 

making regulations for the administration of justice, within each State, according to its laws, on all 

subjects not entrusted to the Federal Government, appears to me to be the peculiar and exclusive 

province, and duty of the State Legislatures: All the powers delegated by the people of the United 

States to the Federal Government are defined, and no constructive powers can be exercised by it, and all 

the powers that remain in the State Governments are indefinite. 

 

Calder v. Bull, 3 U.S. 386, 387 (1798).  In both Campbell and Calder, the author expressly declares that states 

remain free to legislate on all subjects not entrusted to the federal government and not expressly taken away from 

the States by the Constitution.  One of these retained powers involved the regulation of property, one of the subjects 

at issue in Calder itself.  If Samuel Chase authored both opinions, it is clear that, as much as Chase agreed that 

property rights were matters touching upon natural law, he was clear about this being a subject of state law, and not 

national right.  
99

 See, e.g., Tatem v. Wright, 23 N.J.L. 429, *11 (1852); Commonwealth v. Milton, 12 B.Mon.212, 51 

Ky. 212 (1851).  
100

 See Hadfield v. Jameson, 16 Va. (2 Munf.) 53, 56 (1809) (Tucker, J.) (explaining that Article IV 

entitled citizens from other states to the same judicial remedies available to citizens of Virginia).  In his 

View of the Constitution, Tucker wrote about Article IV in the context of federal power to establish a 

uniform rule of naturalization: 

3. The citizens of each state shall be entitled to all the privileges and immunities of citizens of the several states. 
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monopoly against a claim by an out of state citizen that the monopoly violated the 

privileges and immunities clause of Article IV.  The panel of judges deciding the case 

included future Supreme Court Justice Smith Thompson, New York Chief Justice James 

Kent, and future New York Governor Joseph Yates, all of whom voted to uphold the 

monopoly.  Yates‟s opinion stressed the equal state-conferred rights reading of Article IV:  

 

To all municipal regulations, therefore, in relation to the navigable waters of the state, 

according to the true construction of the constitution, to which the citizens of this state 

are subject, the citizens of other states, when within the state territory, are equally 

subjected; and until a discrimination is made, no constitutional barrier does exist. The 

constitution of the United States intends that the same immunities and privileges shall be 

extended to all the citizens equally, for the wise purpose of preventing local jealousies, 

which discriminations (always deemed odious) might otherwise produce. As this 

constitution, then, according to my view, does not prevent the operation of those laws 

granting this exclusive privilege to the appellants, they are entitled to the full benefit of 

them.
101

 

 

Chief Justice Kent, in a decision joined by future Justice Smith Thomas, took the same 

position on Article IV: 

 

The provision that the citizens of each state shall be entitled to all privileges and 

immunities of citizens in the several states, has nothing to do with this case. It means only 

that citizens of other states shall have equal rights with our own citizens, and not that they 

shall have different or greater rights. Their persons and property must, in all respects, be 

equally subject to our law. This is a very clear proposition, and the provision itself was 

taken from the articles of the confederation.”
102

 

 

With the exception of a small minority of courts who read Article IV as restricting the 

powers of the federal government,
103

 prior to 1823 almost every court to consider the issue 

                                                                                                                                                                                           
This article, with some variation, formed a part of the confederation: we have in another place supposed, that the 

states retain the power of admitting aliens to become citizens of the states respectively, notwithstanding the several 

acts of congress establishing an uniform rule of naturalization.  But such denizens, not being properly citizens, 

would not, I apprehend, be entitled to the benefit of this article in any other state. They would still be regarded as 

aliens in every state, but in that of which they may be denizens. Consequently, an alien before he is completely 

naturalized, may be capable of holding lands in one state, but not of holding them in any other. 

Tucker, supra note ___ at ___.  
101

 Livingston v. Van Ingen, 9 Johns. 507 (NY Sup. 1812) (Yates, J.). 
102

 Id. (no pagination in original case).  Kent made the same point in his Commentaries on American Law: 

 

The article in the constitution of the United States, declaring that the citizens of each State were entitled 

to all the privileges and immunities of citizens in the several States applies only to natural born or duly 

nationalized citizens, and if they remove from one state to another, they are entitled to the privileges  

that persons of the same description are entitled to in the state to which the removal is made, and to 

none other. 

 

James Kent, 2 Commentaries on American Law 81 (1826-1830). 
103

 Although the vast majority of cases decided in this early period of the Republic follow Judge Chase‟s 

equal state-conferred rights reading of Article IV, two cases during this period appear to read Article IV 

as a constraint on the powers of Congress, forbidding any federal grant of special privileges or immunities 

to citizens of a particular State.  See, Kincaid v. Francis, 3 Tenn. 49, 1812 WL 214, (1812). (“It seems to 

us most probable that this clause in the Constitution was intended to compel the general government to 

extend the same privileges and immunities to the citizens of every State, and not to permit that 
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had adopted the same reading of Article IV.  According to this reading, the Privileges and 

Immunities Clause secured to sojourning state citizens equal access to a limited set of local 

state-conferred rights.  These rights did not include political rights (such as suffrage) and 

they excluded any liberty not granted by the state to its own citizens.   

 

This theory of Article IV is illustrated below: 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

The dotted inner circle of the above diagram represents those rights which, if granted to 

State citizens, must also be granted to citizens sojourning from other States.  The arrows 

represent visiting citizens from other states.  No state-conferred liberty falling outside the 

inner circle is covered by Article IV.  No rights except those conferred as a matter of state 

law are covered by Article IV.  As the nineteenth century wore on, the difficulty proved to 

be defining the scope of the inner circle. 

 

B. Corfield v. Coryell 

 

In some ways, Justice Bushrod Washington‟s 1823 opinion in Corfield v. Coryell
104

 is more 

important for how it was later construed than for what it actually held.  The case itself was 

a prosaic dispute over the right of a boat crew from Philadelphia to gather New Jersey 

clams.  The key issue in the case involved whether New Jersey‟s law prohibiting all but 

New Jersey residents from “raking” clams violated the Article IV privileges and 

immunities of the boatmen from Philadelphia.  Justice Washington‟s opinion was that the 

clams were held in common ownership by the people of New Jersey, and that the privileges 

and immunities of Article IV did not include the right of out-of-state citizens to abscond 

with the property of New Jersey residents.  

                                                                                                                                                                                           
government to grant privileges or immunities to citizens of some of the States and withhold them from 

those of others; and that it was never designed to interfere with the local policy of the State governments 

as to their own citizens.”); Douglass' Adm'r v. Stevens, 2 Del.Cas. 489, 1819 WL 958 (Del. 1819.) (Chief 

Justice Johns) (“The privileges and immunities to be secured to all citizens of the United States are such 

only as belong to the citizens of the several states, which includes the whole United States; and must be 

understood to mean such privileges as should be common, or the same in every state, which seems to limit 

the operation in the clause in the Constitution to federal rules, and to be designed to restrict the powers of 

Congress as to legislation, so that no privilege or immunity should be granted to one citizen of the United 

States but such as should be common to all. It is not that the citizens in any state shall be entitled to all the 

privileges of citizens in each state”). 
104

 6 Fed. Cas. 546, no. 3,230 (C.C.E.D.Pa. 1823) (Washington, J.). 

State conferred rights 

Art. IV privileges and 

immunities—a subset of 

state conferred rights 

State 1 

State 2 State 3 



23 
 

 

Justice Washington‟s decision in favor of New Jersey law was not controversial at the time 

and for decades Corfield was cited as simply one of many decisions limiting the scope of 

Article IV privileges and immunities.  In arriving at his conclusion, however, Washington 

described the privileges and immunities of citizens in the states in such potentially 

expansive language that Reconstruction-era proponents of civil rights frequently quoted the 

case in support of federal efforts to protect fundamental liberties in the former Confederate 

states.  It is because Corfield plays such a key role in the debates over the Privileges or 

Immunities Clause of the Fourteenth Amendment, that it is important to take a close look at 

the key section of Justice Washington‟s opinion. 

 

Here is the passage that will attract so much attention in 1866: 

 

The next question is, whether this act infringes that section of the constitution which 

declares that „the citizens of each state shall be entitled to all the privileges and 

immunities of citizens in the several states?‟ The inquiry is, what are the privileges and 

immunities of citizens in the several states? We feel no hesitation in confining these 

expressions to those privileges and immunities which are, in their nature, fundamental; 

which belong, of right, to the citizens of all free governments; and which have, at all 

times, been enjoyed by the citizens of the several states which compose this Union, from 

the time of their becoming free, independent, and sovereign.  

 

What these fundamental principles are, it would perhaps be more tedious than difficult to 

enumerate. They may, however, be all comprehended under the following general heads: 

Protection by the government; the enjoyment of life and liberty, with the right to acquire 

and possess property of every kind, and to pursue and obtain happiness and safety; 

subject nevertheless to such restraints as the government may justly prescribe for the 

general good of the whole. The right of a citizen of one state to pass through, or to reside 

in any other state, for purposes of trade, agriculture, professional pursuits, or otherwise; 

to claim the benefit of the writ of habeas corpus; to institute and maintain actions of any 

kind in the courts of the state; to take, hold and dispose of property, either real or 

personal; and an exemption from higher taxes or impositions than are paid by the other 

citizens of the state; may be mentioned as some of the particular privileges and 

immunities of citizens, which are clearly embraced by the general description of 

privileges deemed to be fundamental: to which may be added, the elective franchise, as 

regulated and established by the laws or constitution of the state in which it is to be 

exercised.  

 

These, and many others which might be mentioned, are, strictly speaking, privileges and 

immunities, and the enjoyment of them by the citizens of each state, in every other state, 

was manifestly calculated (to use the expressions of the preamble of the corresponding 

provision in the old articles of confederation) „the better to secure and perpetuate mutual 

friendship and intercourse among the people of the different states of the Union.‟  

 

But we cannot accede to the proposition which was insisted on by the counsel, that, under 

this provision of the constitution, the citizens of the several states are permitted to 

participate in all the rights which belong exclusively to the citizens of any other particular 

state, merely upon the ground that they are enjoyed by those citizens; much less, that in 

regulating the use of the common property of the citizens of such state, the legislature is 

bound to extend to the citizens of all the other states the same advantages as are secured 

to their own citizens.  
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A several fishery, either as the right to it respects running fish, or such as are stationary, 

such as oysters, clams, and the like, is as much the property of the individual to whom it 

belongs, as dry land, or land covered by water; and is equally protected by the laws of the 

state against the aggressions of others, whether citizens or strangers. Where those private 

rights do not exist to the exclusion of the common right, that of fishing belongs to all the 

citizens or subjects of the state. It is the property of all; to be enjoyed by them in 

subordination to the laws which regulate its use. They may be considered as tenants in 

common of this property; and they are so exclusively entitled to the use of it, that it 

cannot be enjoyed by others without the tacit consent, or the express permission of the 

sovereign who has the power to regulate its use.
105

 

 

During the Reconstruction Congress, some of Justice Washington‟s more expansive 

language in Corfield regarding “fundamental” rights belonging to “the citizens of all free 

governments” became embroiled in debates over Congress‟ power to define and protect 

federal civil rights in the states.  No such issue was before the Court in Corfield.  Instead, 

Washington‟s opinion focused on an issue which all sides conceded was a matter of state 

law.  The out-of-state clam gatherers argued that, because New Jersey allowed its own 

citizens to rake clams, this same right must be granted to sojourning visitors as a privilege 

or immunity protected under Article IV.  As Washington phrased it, the claim was that out 

of state citizens should enjoy state-conferred clam gathering rights “merely upon the 

ground that they are enjoyed by [in-state] citizens,” and that “the[New Jersey] legislature is 

bound to extend to the citizens of all the other states the same advantages as are secured to 

their own citizens.”   

 

Justice Washington rejected such a broad reading of Article IV:  Not all, but only some 

state-conferred rights fell within the scope of Article IV.  Washington then expounded upon 

what he believed ought to be considered privileges and immunities of citizens in the States.  

His list differs in some respects from that of Judge Chase (particularly in regard to the 

rights of suffrage), but the precise content of the list is not as important to our analysis as is 

the source of such rights.  Washington describes Article IV privileges and immunities as 

those which have “at all times, been enjoyed by the citizens of the several states which 

compose this Union, from the time of their becoming free, independent, and sovereign.”  

By grounding Article IV privileges and immunities in liberties which were granted by pre-

constitutional American states, Washington limits his list to state-conferred rights.  As were 

the liberties granted under the original state constitutions, Washington‟s list contains a mix 

of natural, common law, civil, and political rights, covering everything from travel and 

trade to equal taxes, suffrage and the pursuit of happiness.
106

  Once again, however, the list 

involves only those privileges and immunities which states have “always” provided their 

own citizens.   

 

It is possible that Justice Washington meant those state-conferred rights which had been, 

and which constitutionally had to be granted by states, but if so, he did not say.  Nor did 

any court or commentator prior to the Civil War read his opinion as referring to any kind of 

                                                           
105

 Id. at 551-52. 
106

 For a critical account of Washington‟s opinion in terms of its original meaning, see Natelson, The 

Original Meaning of the Privileges and Immunities Clause, supra note ___.  I take no position in this 

paper regarding whether Justice Washington‟s account reflects the original understanding of Article IV. 
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nationally mandated set of substantive rights.
107

  It was only after 1865 that Radical 

Republicans (and proponents of women‟s suffrage
108

) attempted to use Corfield‟s language 

in support of federal protection of fundamental rights.
109

 

 

On its face, then, Washington‟s theory of the rights protected under Article IV‟s privileges 

and immunities clause mirrors that of Judge Chase in Campbell and Chancellor Kent in 

Livingston.
110

  All three decisions described Article IV‟s privileges and immunities as a set 

of state-conferred rights, and all three rejected the idea that sojourning state citizens must 

be granted all the rights of state citizenship.  Where these cases diverge is in their 

description of what falls within that limited set.  For example, Justice Washington believed 

the rights of state regulated suffrage fell within the circle of privileges and immunities, 

while Judge Chase did not.  The basic theory of Article IV, however, is the same. 

 

Later antebellum judicial opinions which cited Corfield treated the case as following the 

same reasoning as Campbell and Livingston, with the cases often cited in tandem.
111

  In 

                                                           
107

  Of the many cases to discuss Article IV between Corfield and the Civil War, I have located only two 

that quoted his “fundamental” rights passage, and both only to show that Article IV rights belonged to 

persons and not corporations.  See Tatem v. Wright, 23 N.J.L. 429, *11 (1852); Commonwealth v. 

Milton, 12 B.Mon.212, 51 Ky. 212 (1851).  Other scholars also have noticed the lack of later judicial 

reliance on Washington‟s fundamental rights language.  See Natelson, supra note __ at 1124-25. 
108

 Proponents of women‟s suffrage also would call upon Washington‟s language in Corfield.  See II 

Elizabeth Cady Stanton, Susan Brownell Anthony, Matilda Joslyn Gage, Ida Husted Harper, History of 

Woman Suffrage 453 (1887) (citing Bushrod Washington‟s Corfield opinion in support of women‟s 

suffrage).  See also Reva B. Siegel, She the People: The Nineteenth Amendment, Sex Equality, 

Federalism and the Family, 115 Harv. L. Rev. 947, 972 n.68 (2002). 
109

 See, e.g., Smith v. Moody, 26 Ind. 299 (1866). In Moody, a newly elected panel of Republican judges 

upheld the Civil Rights Act and interpreted Corfield as referring to fundamental national rights.  

Discussed infra at note ___ and accompanying text. 
110

 Some scholars treat Corfield as an outlier among a more dominant trend of judicial interpretation of 

Article IV.  See, e.g., Maltz, supra note __, at 32 (describing Corfield as a “widely-cited” but “somewhat 

equivocal exception” to the dominant trend in antebellum case law regarding Article IV privileges and 

immunities).  This was probably true in regard to Washington‟s brief reference to state-regulated suffrage 

as an Article IV privilege and immunity. Currie, supra note __ at 347 n. 131; Harrison, supra note __, at 

1417. Judge Chase certainly disagreed with Washington on this point.  See Campbell v. Morris, 3 H. & 

McH. 535, 554 (Md. 1797).  Despite this disagreement on particular substance, however, Washington‟s 

basic theory of Article IV was widely viewed as being no different than that presented in Campbell, 

Livingston and other “equal access to state-conferred rights” cases, as illustrated by the common practice 

of citing some or all three cases in tandem.  See, e.g., Wiley v. Parmer, 14 Ala. 627, *3 (Ala. 1848). 
111

 In 1848, Alabama Chief Justice Henry Collier collected the cases and explained: 

 

By the second section of the fourth article of the federal constitution, it is enacted, that “the citizens of 

each State, shall be entitled to all privileges and immunities of citizens in the several States.” It has 

been held that the intention of this clause was to confer on the citizens of each State a general 

citizenship; and to communicate all, the privileges and immunities, which the citizens of the same State 

would be entitled to, under the like circumstances. Corfield v. Cargill [Corfield v. Coryell], 4 Wash. C. 

C. Rep. 371; Livingston v. Van Ingen, 9 Johns. Rep. 507.  In Campbell v. Morris, 3 Har. & McH. Rep. 

535, it was said that the terms privilege and immunity are synonymous, or nearly so; privilege, signifies 

a peculiar advantage, exemption, immunity; immunity, signifies exemption, privilege. A particular and 

limited operation is to be given to the words “immunities and privileges” in this section of the 

constitution, and not a full and comprehensive one.  . . . The object of the entire provision was to secure 

to the citizens of all the States the peculiar advantage of acquiring and holding real as well as personal 

property, and to provide that such property shall be protected and secured by the laws of the State in the 

same manner as the property of the citizens of the State is protected. 
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fact, with only a couple of exceptions,
112

 all the many cases I have identified which 

discussed Article IV privileges and immunities between the Founding and the Civil War 

read Article IV as referring to a limited set of state conferred rights.
113

  The decisions come 

from both north and south of the Mason-Dixon line.  An 1827 opinion by the Chief Justice 

of the Massachusetts Supreme Court, for example, included an extended discussion of 

Article IV privileges and immunities which distinguished state-conferred rights from 

federal rights, and explained how Article IV left the regulation of life, liberty, and property 

to the state legislatures.
114

  In 1851, Kentucky courts examined Justice Washington‟s 

                                                                                                                                                                                           
Wiley v. Parmer, 14 Ala. 627, *3 (Ala. 1848) (Collier, C.J.).  See also Baker v. Wise, 16 Gratt. 139, *41 

(1861) (although noting the lack of any full and authoritative interpretation of the clause, cites both 

Corfield and Campbell v. Morris as representative cases, and applies Campbell‟s equal access to state-

conferred privileges and immunities analysis in upholding as reasonable the discriminatory treatment of 

process for non-residents.).   For additional cases citing Corfield alongside of Campbell or Livingston (or 

both), see Atkinson v. Philadelphia, 2 F. Cas. 105 (C.C.E.D.Pa. 1834); United States v. New Bedford 

Bridge, 27 F. Cas. 91 (C.C.Mass.1847); Wiley v. Parmer, 14 Ala. 627 (1848); Oliver v. Washington 

Mills, 11 Allen 268 (Mass. 1865).  Although there are a number of cases involving disputes over 

waterways, tidelines, and fisheries which cite Corfield alone, I have managed to find only four cases prior 

to the Civil War (three of them again involving fisheries or clams) which discussed the privileges and 

immunities clause and cited to Corfield but not to Campbell or Livingston, see Bennett v. Boggs, 3 F.Cas. 

221, 226 (C.C.N.J.1830) (citing Corfield in favor of state right to regulate fisheries); Commonwealth v. 

Milton, 12 B.Mon. 212 (Ky.App. 1851); Dunham v. Lamphere, 3 Gray 268 (Mass. 1855) (citing Corfield 

and Boggs); State v. Medbury, 3 R.I. 138 (R.I. 1855) (discussed in text above).  All four adopt the same 

equal access to a limited set state conferred rights approach of Campbell and Livingston.  In Tatem v. 

Wright, the New Jersey court cited to Corfield alone, but only for the purpose of illustrating that the 

privileges and immunities of Article IV extend to persons, not corporations.  See Tatem v. Wright, 23 

N.J.L. 429 (N.J. 1852).  This, too, echoes the language of Campbell (“It secures and protects personal 

rights”).  See also Slaughter v. Commonwealth, 13 Gratt. 767, *4 (Va. 1856) (single sentence reference to 

Corfield for the proposition that corporations are not protected under Article IV). 
112

 A small number of cases read Article IV as forbidding federal statutes which discriminated among the 

several states.  See note __ and accompanying text. 
113

 For example, in an 1833 circuit opinion, United States Supreme Court Justice Henry Baldwin 

recapitulated much of this article‟s discussion of the historical roots of both the terms “privileges” and 

“immunities” as well as the common usage of the paired terms as referred to a set of state-conferred 

rights.  See McGill v. Brown, 16 F. Cas. 408, 428 (C.C.Pa. 1833). 
114

 According to Chief Justice Parker: 

 

The jurisdiction of the several States as such, are distinct, and in most respects foreign. The constitution 

of the United States makes the people of the United States subjects of one government quoad every 

thing within the national power and jurisdiction, but leaves them subjects of separate and distinct 

governments. The privileges and immunities secured to the people of each State in every other State, 

can be applied only in cases of removal from one State into another. By such removal they become 

citizens of the adopted State without naturalization, and have a right to sue and be sued as citizens; and 

yet this privilege is qualified and not absolute, for they cannot enjoy the right of suffrage or of 

eligibility to office, without such term of residence as shall be prescribed by the constitution and laws 

of the State into which they shall remove. They shall have the privileges and immunities of citizens, 

that is, they shall not be deemed aliens, but may take and hold real estate, and may, according to the 

laws of such State, eventually enjoy the full rights of citizenship without the necessity of being 

naturalized. The constitutional provision referred to is necessarily limited and qualified, for it cannot be 

pretended that a citizen of Rhode Island coming into this State to live, is ipso facto entitled to the full 

privileges of a citizen if any term of residence is prescribed as preliminary to the exercise of political or 

municipal rights. The several States then, remain sovereign to some purposes, and foreign to each other, 

as before the adoption of the constitution of the United States, and especially in regard to the 

administration of justice, and in the regulation of property and estates, the laws of marriage and divorce, 

and the protection of the persons of those who live under their jurisdiction. 
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expansive language in Corfield and explained that he referred only to a certain set of rights 

protected as a matter of state law: 

 

The Constitution certainly intended to secure to every citizen of every State the right of 

traversing at will the territory of any and every other State, subject only to the laws 

applicable to its own citizens, of exercising there, freely but innocently, all of his 

faculties, of acquiring, holding, and alienating property as citizens might do, and of 

enjoying all other privileges and immunities common to the citizens of any State in which 

he might be present, or in which without being present he might transact business. But in 

securing these rights it does not exempt him from any condition which the law of the 

State imposes upon its own citizens, nor confer upon him any privilege which the law 

gives to particular persons for special purposes or upon prescribed conditions, nor secure 

to him the same privileges to which by the laws of his own State he may have been 

entitled. 

 

In Corfield vs. Coryell (4 Wash. Cir. Court Rep'ts., 380), Judge Washington characterizes 

the privileges and immunities secured by this clause as being such as are, “in their nature, 

fundamental, which belong of right to the citizens of all free governments and which 

have at all times been enjoyed by the several States which compose this Union, from the 

time of their becoming free, independent and sovereign.” We suppose the same idea is 

conveyed when we say that they are such privileges and immunities, as are common to 

the citizens of any State under its Constitution and constitutional laws.
115

  

 

In the brief (and unanimous) 1855 Supreme Court opinion Connor v. Elliot,
116

 Justice 

Curtis ruled that, because a Louisiana law controlling property rights arising out of 

marriage applied to all marriage contracts entered into within the state regardless of 

citizenship, there could be no violation of the privileges and immunities clause of Article 

IV.  According to Curtis, there was no “need[] to attempt to define the meaning of the word 

privileges in this clause of the constitution . . . The law does not discriminate between 

citizens of the State and other persons; it discriminates between contracts only. Such 

discrimination has no connection with the clause in the constitution now in question.”
117

   

 

The Supreme Court‟s reluctance to define the particular privileges protected under Article 

IV left states courts to their own devices on that particular issue.
118

  The lack of substantive 

                                                                                                                                                                                           
Abbott v. Bayley, 6 Pick. 89, 92-93 (Mass. 1827).  During the Reconstruction debates, radical 

Republicans like Shellabarger conceded the accuracy of the court‟s analysis of Article IV in Abbott.  See 

Cong. Globe, 39
th
 Cong., 1

st
 Sess. app. 294 (remarks of Mr. Shellabarger).  See also Kurt T. Lash, The 

Origins of the Privileges and Immunities Clause, Part II: Mr. Bingham‟s Epiphany (forthcoming). 
115

 Commonwealth v. Milton, 12 B.Mon. 212 (Ky. App. 1851). 
116

 59 U.S. 591 (1855) (holding that marriage contracts are governed by the law of the state in which they 

were enacted, and that Article IV does not require the state of Louisiana to confer the same rights upon 

parties to out-of-state marriage contracts that are conferred upon parties to in-state marriage contracts). 
117

 Id. at 593-94. 
118

 Article IV received an occasional reference in antebellum Supreme Court Cases.  See, e.g., Gibbons v. 

Ogden, 22 U.S. 1, 70 (1824) (“The constitution does not profess to give, in terms, the right of ingress and 

regress for commercial or any other purposes, or the right of transporting articles for trade from one State 

to another. It only protects the personal rights of the citizens of one State, when within the jurisdiction of 

another, by securing to them ' all the privileges and immunities of a citizen' of that other, which they hold 

subject to the laws of the State as its own citizens; and it protects their property against any duty to be 

imposed on its introduction.”).  The references, however, continued to follow Judge Chase‟s equality of 

state-conferred rights reading of Article IV, and provided no guidance as to the specific rights covered by 

the Clause.  See Baker v. Wise, 16 Gratt. 139, *40 (1861) (“We have no authoritative expositions of this 
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specificity rarely mattered, however, since most cases were resolvable upon a simple 

application of the “equal access to state-conferred rights” approach of Judge Chase in 

Campbell.  Cases which required a more substantive analysis of privileges and immunities 

also followed the approach of Campbell (and Corfield), and narrowed the reach of Article 

IV to only a limited subset of state-conferred rights.
119

  As the 1861 Virginia Supreme 

Court explained in Baker v. Wise: 

 

We have no authoritative expositions of this clause of the constitution giving us a full and 

complete definition of its terms; though, it has been, I think, clearly shown that they must 

be received in a qualified and restricted sense. Thus in the case of Campbell v. Morris, 

judge Chase says, “It seems agreed from the manner of expounding or defining the words 

immunities and privileges by the counsel on both sides, that a particular and limited 

operation is to be given to these words, and not a full and comprehensive one.” He added 

that “a restriction of the power of the State legislatures to establish modes of proceeding 

for the recovery of debts is not to be inferred from the clause under consideration.”  

 

[Just as] differences between the modes of proceeding against the citizens or residents of 

other States [i.e., Campbell] and the modes of proceeding against their own citizens or 

inhabitants will be found in the laws of most of the States; and I know of no decision in 

which it has been held that, by such discriminations, the citizens of such other States are 

deprived of any of their rightful privileges and immunities.  . . . In neither of these 

instances can it be said that the non-resident is deprived of any of the immunities of 

citizenship, in the sense contemplated in the constitution; he is held ultimately 

responsible for nothing that he would not have to meet were he a resident citizen of the 

State.
120

 

 

                                                                                                                                                                                           
clause of the constitution giving us a full and complete definition of its terms; though, it has been, I think, 

clearly shown that they must be received in a qualified and restricted sense.”). 
119

 For example, in 1855, the Chief Justice of the Rhode Island Supreme Court relied on Corfield in an 

opinion which rejected an attempt to read Article IV as requiring a state to grant visiting citizens all the 

rights and privileges granted by that state to its own citizens: 

 

Article 4, sec. 2, of the Constitution of the United States, provides “that the citizens of each State shall 

be entitled to all privileges and immunities of citizens in the several States.” This section has been 

referred to in the argument, as though it conferred on the citizens of each State, all the privileges and 

immunities which the citizens of the several States enjoy. Such is neither its language nor its import. No 

Court or Legislature in the Union has ever given such a construction to it; but on the contrary, a marked 

distinction has ever been made by them between the rights and powers of the citizens of a State, and the 

rights and powers of all other persons resident within the limits of the State, whether they are citizens of 

other States or foreigners. To deny the right to every State to make such distinction would be to 

annihilate the sovereignty of the States, and to establish a consolidated government in their stead. But 

this section in its terms, confers on the citizens of each State, “all privileges and immunities of citizens 

in the several States,” that is, the rights and powers of citizenship. They are not to be deemed aliens. 

They are not to be accounted as foreigners, or as persons who may become enemies. They are to have 

the right to carry on business, to inherit and transmit property, to enter upon, reside in and remove from 

the territory of each State, at their pleasure, yielding obedience to and receiving protection from the 

laws. Such are some of the privileges and immunities conferred by this section, and all that are granted 

by it are of the same character. That the right claimed by the defendant is not one of these, has been 

expressly decided in the cases of Corfield v. Coryell, (4 Wash. p. 376.). 

 

State v. Medbury, 3 R.I. 138, *3 (R.I. 1855). 
120

 Baker v. Wise, 16 Gratt. 139, [*40] (Va. 1861) (some internal punctuation removed for readability). 
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Justice Washington may have unduly restricted the scope of Article IV privileges and 

immunities by requiring them to be “fundamental.”  In fact, later courts and treatise writers 

sometimes described the clause as requiring equal access to all civil (but not political) 

rights.
121

  On the other hand, in those few cases where courts struck down laws as violating 

the Campbell equality principle, one can find language which at least echoes Washington‟s 

dicta that such rights be especially important.  For example, in the 1864 Delaware case, 

Gray v. Cook,
122

 the Delaware Supreme Court struck down a discriminatory arrest statute as 

violating Article IV.  After quoting Judge Chase in Campbell, the court rhetorically asked, 

“if by law you exempt your own citizens from arrest on certain conditions, as for debt 

without fraud, which is a privilege or immunity, of no insignificant value and importance to 

every honest, but unfortunate debtor, not only in our own State, but in every State in the 

Union, how can you deny it to every citizen in every other State of the Union, against that 

express provision of the constitution to the contrary?”
123

  Even here, however, the court 

described Article IV as requiring States “to put a citizen of another State on a par and an 

entire equality with every citizen in the State.”
124

   

 

In sum, as the country entered a period of civil war, the jurisprudence of the Privileges and 

Immunities Clause of Article IV was surprisingly stable.
125

  Courts throughout this period 

consistently read the cases of Campbell, Livingston, Corfield, and Baker as embracing the 

same principle: the Privileges and Immunities of Article IV referred to a limited (if 

especially important) set of state conferred rights.  Both courts and legal commentators 

rejected attempts to expand the circle of privileges and immunities to include all state-

conferred rights, and no court read Article IV as a reference to state-granted, but federally 

compelled, fundamental rights.
126

  As Thomas Cooley wrote in his popular 1868 Treatise 

                                                           
121

 See, e.g., Lavery v. Woodland, 2 Del.Cas. 299, 1817 WL 975 (Del. 1817.) (Chancellor Ridgely) 

(Under Article IV, “[t]he Constitution certainly meant to place, in every state, the citizens of all the states 

upon an equality as to their private rights, but not as to political rights.”). 
122

  3 Houst. 49 (Del. 1864). 
123

 Id. at *4. 
124

 Id. 
125

 The decisions continued to adopt this approach during the war, as well.  According to an 1865 decision 

of the Massachusetts Supreme Court: 

  

[Art. 4, § 2] was doubtless taken and condensed from art. 4, § 1, of the articles of confederation and 

perpetual union, adopted by congress July 9th 1778, and which formed the basis of a national 

government for the United States prior to the adoption of the constitution. It was thereby provided that 

the “people of each state should enjoy in any other state all the privileges of trade and commerce, 

subject to the same duties, impositions and restrictions as the inhabitants thereof respectively.” The 

object of substituting the constitution for the articles of confederation was to make a more perfect 

Union. One of the most efficient methods of effecting this purpose was to vest in the general 

government the power to regulate not only foreign trade and commerce, but also that between the 

different states of the Union, and to secure an equality of rights, privileges and immunities in each state 

for the citizens of all the states. It is obvious that the power of a state to impose different and greater 

burdens or impositions on the property of citizens of other states than on the same property belonging 

to its own subjects would directly conflict with this constitutional provision. By exempting its own 

citizens from a tax or excise to which citizens of other states were subject, the former would enjoy an 

immunity of which the latter would be deprived. Such has been the judicial interpretation of this clause 

of the constitution by courts of justice in which the question has arisen.[citing Corfield and Campbell 

among others] 

 

Oliver v. Washington Mills, 11 Allen 268, 280-81 (Mass. 1865). 
126

 See John Bouvier, 1 Institutes of American law (2nd ed., Philadelphia, 1854) (“[The privileges and 

immunities clause of Article IV] evidently refers to the privilege or capacity of taking, holding, and 

conveying lands lying within any State of the Union, and also of enjoying all civil rights which citizens of 
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on Constitutional Limitations, Article IV was meant to “prevent discrimination by the 

several States against the citizens” of other states.
127

  In his treatise, Cooley twice described 

Article IV as preventing discrimination against sojourning citizens and twice cited both 

Corfield and Campbell for the proposition.
128

 

 

C. Slavery and the Privileges and Immunities Clause 

 

The stability of Article IV jurisprudence in antebellum case law may be due at least in part 

to the fact that the Campbell doctrine did not clearly line up with either side in the debate 

over chattel slavery.  Limiting the scope of privileges or immunities had the effect of 

maximizing the scope of state regulatory autonomy--a states‟ rights result that protected the 

policy-making powers of both free and slave state alike.  Nevertheless, it was inevitable 

that Article IV would be caught up in what became a national obsession and ultimately 

triggered a bloody national clash of arms.
129

 

                                                                                                                                                                                           
any State were entitled to; but it cannot be extended to give the citizen of another State a right to vote or 

hold office immediately on his entering the State.”).  In addition to the other cases cited in this section, see 

Barrell v. Benjamin, 15 Mass. (14 Tyng) 354, 358 (1819) (noting that, if a citizen of Massachusetts “has 

the privilege to sue any foreigner who may come within this state, [then an out of state citizen] has the 

same privilege secured to him by the constitution”); Amy v. Smith, 1 Litt. 326, *8 (Ky. App. 1822) 

(“[Article IV‟s privileges and immunities clause] can not, upon any principle, be construed to secure to 

the citizens of other states, greater privileges, within this state; than are allowed by her institutions to her 

own citizens.”); Costin v. Washington, 2 Cranch C.C. 254, 6 F. Cas. 612, 613-14 (1821) (“[I]f there be a 

class of people more likely than others to disturb the public peace, or corrupt the public morals, and if that 

class can be clearly designated, [the government] has a right to impose upon that class, such reasonable 

terms and conditions of residence, as will guard the state from the evils which it has reason to apprehend. 

A citizen of one state, coming into another state, can claim only those privileges and immunities which 

belong to citizens of the latter state, in like circumstances.”); Lavery v. Woodland, 2 Del.Cas. 299, 1817 

WL 975 (Del. 1817.) (Chancellor Ridgely) (“[Under Article IV a] redress of the private or civil rights 

belonging to individuals is certainly one of the privileges secured to the citizens of other states. This 

redress, or the exercise of this privilege, must be commensurate with the wrong and must be adapted to it, 

and must be obtained or exercised in the same manner and form of suit as if he were a citizen of the state. 

The Constitution certainly meant to place, in every state, the citizens of all the states upon an equality as 

to their private rights, but not as to political rights. A citizen of another state may pursue the same legal 

remedy by suit or action at law, whenever his right is invaded, as a citizen of the state is entitled to, but he 

is not entitled to the same political rights.”); Sheepshanks & Co. v. Jones, 9 N.C. (2 Hawks) 211 (1822) 

(“If our own laws do not permit our own citizens who are not freeholders in this State to serve on a Jury, it 

cannot be considered as the denial of a right or privilege to the citizens of another State, who are not 

freeholders here, to consider them disqualified. . . . For, upon the supposition that the right to serve on a 

jury here was claimed by the citizen of another State, as a privilege or immunity, he must shew that it is 

enjoyed by our own citizens not otherwise qualified than himself; otherwise it would be a claim, not of 

privileges equal to but greater than those of our own citizens.”); Davis v. Pierse, 7 Minn. 13 (Minn. 1862) 

(“The main object of the section was to prevent each State from discriminating in favor of its own people, 

or against those of any other.”) (citing in support, Corfield v. Coryell). 
127

 Thomas Cooley, A Treatise on the Constitutional Limitations Which Rest Upon the Legislative Power 

of the State of the American Union 15, 15 n. 3 (1
st
 ed. 1868) (citing, among other cases Corfield and 

Campbell). 
128

 See Id. at 15 n.3, 397 n.2. 
129

 In addition to disputes over the Article IV privileges and immunities of sojourning citizens, the 

controversy over slavery also triggered disputes over the scope of privileges granted to a state‟s own 

citizens.  During the 1829 Virginia Constitutional Convention, for example, “Mr. Mason of Frederick” 

complained: 

 

Independent and sovereign states can stipulate for advantage, and give and take equivalents in adjusting 

a federal government, and will do so, as the South did then, in the exercise of a wise and sound policy.  

But, sir, under what sanction can individuals of the same community, holding a peculiar species of 
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The issues of slavery and Article IV privileges and immunities came together as slave 

owners attempted to carry their “property” through a free state on their way to some area 

that permitted slavery.  Slave owners argued that the rules of comity and the provisions of 

Article IV required free states to respect the privileges and immunities of visiting citizens 

from states which permitted slavery—privileges which included the right to chattel slavery.  

Free states, of course, pressed for a far more limited reading of Article IV.  The Supreme 

Court‟s reasoning in Dred Scott appeared to buttress the claims of slave owners, to the 

point of suggesting that owners had a constitutional right to carry slaves anywhere within 

the jurisdiction of the United States.  Extending Dred Scott‟s holding to states as well as 

territories would have the effect of nationalizing slavery, a prospect that appeared all too 

likely as cases wound their way through state courts which would serve as perfect vehicles 

for a “second Dred Scott.”
130

   

 

1. Slavery, Dred Scott and Article IV 

 

In his concurring opinion in the 1841 case Groves v. Slaughter,
131

 Supreme Court Justice 

Henry Baldwin briefly discussed Article IV privileges and immunities and their 

relationship to the regulation of slavery in the States.  As he had in his circuit court opinion 

in McGill v. Brown,
132

 Justice Baldwin followed the standard account of Article IV 

privileges and immunities as referring to a limited set of state-conferred rights.  Because 

chattel slavery was a creature of state law, each state remained free to adopt its own internal 

policy, subject only to the Article IV imposed constraint that if state residents could own 

slaves, then so could visiting citizens from other states.
133

  However, Baldwin insisted that 

slaves being moved from one state to another, until they arrived at their destination, must 

be considered articles of commerce among the several states, and so subject to the federal 

government‟s exclusive power to regulate interstate commerce.
134

  This meant that states 

had no power to free slaves brought within their borders if that slave was “commerce in 

transit” to another state that permitted slavery.
135

  Baldwin‟s concurrence went well beyond 

                                                                                                                                                                                           
property, or any particular district of country, stipulate in like manner for especial privileges or 

immunities to that property, as a prerequisite to the formation of a common government? 

 

See Legislative Acts or Legal Proceedings, Richmond Enquirer (01-15-1829); Volume: XXV; Issue: 79; 

Page: [1] (Richmond, Virginia). 
130

 See Lemmon v. People, discussed infra. 
131

 40 U.S. 449 (1841). 
132

 McGill  v. Brown, 16 F. Cas. 408, 428 (C.C.Pa. 1833), discussed supra note ___. 
133

 Groves, 40 U.S. at 515. [quote](“Hence, it is apparent, that no state can control this traffic, so long as it 

may be carried on by its own citizens, within its own limits; as part of its purely internal commerce, any 

state may regulate it according to its own policy; but when such regulation purports to extend to other 

states or their citizens, it is limited by the constitution, putting the citizens of all on the same footing as 

their own.”). 
134

 Id. at 516. 
135

 Id. (“If, however, the owner of slaves in Maryland, in transporting them to Kentucky or Missouri, 

should pass through Pennsylvania or Ohio, no law of either state could take away or affect his right of 

property; nor, if passing from one slave state to another, accident or distress should compel him to touch 

at any place within a state, where slavery did not exist. Such transit of property, whether of slaves or bales 

of goods, is lawful commerce among the several states, which none can prohibit or regulate.”).  See Mary 

Sarah Bilder, The Struggle Over Immigration: Indentured Servants, Slaves, and Articles of Commerce, 61 

Mo. L. Rev. 743, 807-12 (1996) (discussing Groves and the antebellum legal debates about the status of 

persons as articles of commerce). 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=0107067920&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=807&pbc=A711E358&tc=-1&ordoc=0294768965&findtype=Y&db=1196&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=0107067920&rs=WLW9.07&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=807&pbc=A711E358&tc=-1&ordoc=0294768965&findtype=Y&db=1196&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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what was necessary to decide the case,
136

 but the argument suggested trouble might lie 

ahead for those states who wished to enforce local policy when it came to slaves brought 

within their jurisdiction. 

 

In Dred Scott v. Sanford,
137

 the Supreme Court took a critical step towards making slavery 

a national right.  Although Dred Scott specifically involved jurisdictional issues and 

whether slavery could be banned from the territories, Chief Justice Taney discussed Article 

IV as part of his analysis of whether the generation that adopted the Constitution 

considered blacks as current or potential citizens of the United States.
138

 

 

The legislation of the States therefore shows, in a manner not to be mistaken, the inferior 

and subject condition of that race at the time the Constitution was adopted, and long 

afterwards, throughout the thirteen States by which that instrument was framed; and it is 

hardly consistent with the respect due to these States, to suppose that they regarded at that 

time, as fellow-citizens and members of the sovereignty, a class of beings whom they had 

thus stigmatized; whom, as we are bound, out of respect to the State sovereignties, to 

assume they had deemed it just and necessary thus to stigmatize, and upon whom they 

had impressed such deep and enduring marks of inferiority and degradation; or, that when 

they met in convention to form the Constitution, they looked upon them as a portion of 

their constituents, or designed to include them in the provisions so carefully inserted for 

the security and protection of the liberties and rights of their citizens. It cannot be 

supposed that they intended to secure to them rights, and privileges, and rank, in the new 

political body throughout the Union, which every one of them denied within the limits of 

its own dominion. More especially, it cannot be believed that the large slaveholding 

States regarded them as included in the word citizens, or would have consented to a 

Constitution which might compel them to receive them in that character from another 
State.  

 

For if they were so received, and entitled to the privileges and immunities of citizens, it 

would exempt them from the operation of the special laws and from the police 

regulations which they considered to be necessary for their own safety. It would give to 

persons of the negro race, who were recognized as citizens in any one State of the Union, 

the right to enter every other State whenever they pleased, singly or in companies, 

without pass or passport, and without obstruction, to sojourn there as long as they 

pleased, to go where they pleased at every hour of the day or night without molestation, 

unless they committed some violation of law for which a white man would be punished; 

and it would give them the full liberty of speech in public and in private upon all subjects 

upon which its own citizens might speak; to hold public meetings upon political affairs, 

and to keep and carry arms wherever they went. And all of this would be done in the face 

of the subject race of the same color, both free and slaves, and inevitably producing 

discontent and insubordination among them, and endangering the peace and safety of the 
State.

139
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 See Gerard M. Magliocca, Preemptive Opinions: The Secret History of Worcester v. Georgia and Dred 

Scott, 63 U. Pitt. L. Rev. 487, 569 (2002) (discussing the breadth of Baldwin‟s opinion). 
137

 60 U.S. 393 (1856). 
138

 Although all nine justices wrote an opinion in Dred Scott, the seven justices in the majority allowed 

Taney‟s opinion to designated as the opinion of the Court.  See Dred Scott, 60 U.S. at 399.  See also, 

Graber, Dred Scott, supra, note __ at 19-20. 
139

 Dred Scott, 60 U.S. at 416-17. 
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Chief Justice Taney‟s opinion in Dred Scott in general,
140

 and this passage in particular,
141

 

has long been the subject of judicial and academic commentary and debate. For the 

purposes of this article, I want to focus on Chief Justice Taney‟s apparent reading of Article 

IV.  It is clear that Taney is in fact referring to the Privileges and Immunities Clause of 

Article IV when he presents his “parade of horribles” if blacks are considered citizens.  

Although Taney might be suggesting that Article IV protected a set of fundamental rights 

against state action, this is probably not the case.  Taney reads the clause as establishing the 

fundamental status of citizenship (thus the right to travel “without papers”), a traditional 

reading that extends back to the original provision under the Article of Confederation.
142

  

As far as activity within the state is concerned, however, the rights extended to blacks 

would be the same as that afforded to “white men.”  This is an equality norm--blacks would 

be subject to the same laws as whites.  Taney repeats this equality reading of privileges and 

immunities in terms of the rights of speech: If blacks were to be considered citizens under 

Article IV, this would give them “the full liberty of speech in public and in private upon all 

subjects upon which its own citizens might speak.”  This views freedom of speech as a 

state-controlled right, subject only to the equality restriction of Article IV.   

 

The final two rights mentioned by Taney are the rights “to hold public meetings upon 

political affairs, and to keep and carry arms.”  Here, Taney does not use the language of 

equality, an omission which has led a number of scholars to read this particular passage as 

referring to fundamental rights.
143

  If so, then this means that Taney read the privileges and 

immunities clause as protecting equal state-conferred rights when it comes to freedom of 

speech (generally considered an individual natural right), but protecting a substantive 

national right to hold public meetings and to “keep and bear arms.”  This would be an 

idiosyncratic two-tiered reading of Article IV—one found nowhere prior to Dred Scott and 

is never repeated by anyone afterwards.   

 

Instead of indicating an odd two-tiered reading of privileges and immunities, I believe it is 

more likely that Chief Justice Taney viewed all of the rights he listed in that single 

paragraph as state-controlled rights subject the equality principles of Article IV.  In fact, all 

of the rights mentioned by Taney were rights commonly protected under state law at the 

time,
144

 thus making them all subject to the “equal access to state conferred rights” 
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 See Don E. Fehrenbacher, The Dred Scott Case: Its Significance in American Law and Politics (New 

York, 1978).  Contemporary discussions of the case include Mark Graber, Dred Scott and the Problem of 

Constitutional Evil (Cambridge, 2006), and the contributions to The Chicago-Kent Law Review 2007 

Symposium: 150th Anniversary of the Dred Scott Decision Symposium (Paul Finkelman, Jack M. Balkin, 

Sanford Levinson, eds).  
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 Taney‟s reference to the right to keep and carry arms has received particular attention in the debates 

regarding the incorporation of the Second Amendment.  See, e.g., Nelson Lund, Have Gun, Can‟t Travel: 

The Right to Arms Under the Privileges and Immunities Clause of Article IV, 73 U. Mo. K-C L. Rev. 

951, 956 (2005); Akhil Reed Amar, The Second Amendment: A Case Study in Constitutional 

Interpretation, 2001 Utah L. Rev. 889, 899-900. See also, Saul Cornell, A Well Regulated Militia: The 

Founding Fathers and the Origins of Gun Control in America 247 n.24 (2008). 
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 See Art. IV, Articles of Confederation, supra, note __ and accompanying text. 
143

 See, e.g., Amar, America‟s Constitution, supra note __ at 387; Fehrenbacher, Slavery, Law & Politics 

188-90 (1981); Rebecca E. Zietlow, Congressional Enforcement of the Rights of Citizenship, 56 Drake L. 

Rev. 1015, 1023 (2008); Nelson Lund, Have Gun, Can‟t Travel, supra note __ at 956; Robert J. 

Kaczorowski, Revolutionary Constitutionalism in the Era of the Civil War and Reconstruction, 61 N.Y.U. 

L. Rev. 863, 886 (1986). 
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 See Nelson, The Fourteenth Amendment: From Political Principle to Judicial Doctrine, supra note __ 

at 118 (“American states in the mid-nineteenth century did, in fact, provide their citizens with most of the 

protections contained in the bill of rights”).  [see also] 
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protections of the Campbell-reading of Article IV.  Taney seems to have highlighted the 

last two rights in order to emphasize the dangerously destabilizing effect such public 

meetings (with armed blacks!) would have on enslaved blacks who witnessed such an 

event, thus “inevitably producing discontent and insubordination among them, and 

endangering the peace and safety of the State.”  To be sure, Chief Justice Taney did believe 

there were certain fundamental due process rights which American citizens carried with 

them into the territories—a belief that led Taney to strike down the Missouri Compromise.  

Taney‟s insistence that one such right was the right of property in the guise of chattel 

slavery was reversed several times over in the adoption of the Thirteenth and Fourteenth 

Amendments.  His general theory of Article IV privileges and immunities, on the other 

hand, was quite conventional. 

 

There was one controversial aspect of Chief Justice Taney‟s claim about Article IV.  

Although it seemed well established that states could not discriminate against sojourning 

citizens as sojourning citizens, it was not clear whether states could discriminate against 

sojourning citizens on account of race.
145

  Taney‟s parade of horribles in Dred Scott was 

premised on a reading of Article IV which would disallow discriminatory treatment of 

sojourning citizens, even when the discrimination was based on race and not citizen-

status.
146

  This issue would trigger fierce debate among Republicans and Democrats prior to 

the Civil War, and inspire a young John Bingham to make his first public statements on the 

meaning of Article IV.
147

  The issue, however, goes only to the scope of the equality 

reading of Article IV.  For now, it is important simply to point out that Taney‟s general 

approach to Article IV fits within the standard reading of the Clause as presented in cases 

like Campbell, Livingston and Corfield.
148

 

 

The main body of Taney‟s opinion in Dred Scott posed the immediate problem for free 

states.  In holding that slave owners had a constitutional right to carry their “property” into 

any territory of the United States, Chief Justice Taney appeared to be laying the 

groundwork for the full nationalization of slavery.
149

  All that was needed was a proper case 
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 Justice Curtis, in dissent, argued that Taney was wrong about Article IV‟s application to race-based 

constrains.  See Dred Scott at 583-84 (Curtis J., dissenting).  
146

 See also, Dred Scott at 480 (Daniel, J.) (“He may emancipate his negro slave, by which process he first 

transforms that slave into a citizen of his own State; he may next, under color of article fourth, section 

second, of the Constitution of the United States, obtrude him, and on terms of civil and political equality, 

upon any and every State in this Union, in defiance of all regulations of necessity or policy, ordained by 

those States for their internal happiness or safety.”) 
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 See Kurt T. Lash, The Origins of the Privileges or Immunities Clause, Part II: Mr. Bingham‟s 

Epiphany (draft in progress). 
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  The subject also came up, if only obliquely, in Justice Curtis‟ dissent where he argued that the 

language of Article IV, which dropped the reference to “free inhabitants” from the Articles of 

Confederation, suggested that the framers believed that Blacks “were entitled to the privileges and 
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including Justice Curtis‟ discussion of privileges and immunities, see Mark A. Graber, Desperately 

Ducking Slavery: Dred Scott and Contemporary Constitutional Theory, 14 Const. Comm. 271, 311 

(1997). 
149

  See Dred Scott, 60 U.S. at 468 (Nelson, J., concurring) (“A question has been alluded to, on the 

argument, namely: the right of the master with his slave of transit into or through a free State, on business 

or commercial pursuits, or in the exercise of a Federal right, or the discharge of a Federal duty, being a 

citizen of the United States, which is not before us. This question depends upon different considerations 

and principles from the one in hand, and turns upon the rights and privileges secured to a common citizen 

of the republic under the Constitution of the United States. When that question arises, we shall be 

prepared to decide it.”).  See also Alfred Brophy, Note: Let Us Go Back and Stand Upon the Constitution: 
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to come before the Court involving a slave owner‟s claimed privilege and immunity to 

carry slaves into a free state, as well as a territory.
150

  That case appeared to be on the 

horizon when the New York courts decided Lemmon v. The People. 

 

2. The Lemmon Slave Case 

 

The Lemmon case involved a family of Virginia slave-owners who were in the process of 

moving to Texas with their eight slaves.
151

  While in New York awaiting a boat to New 

Orleans, Louis Napoleon, the black vice-president of the American and Foreign Anti-

Slavery Society,
152

 managed to procure a writ of habeas corpus from a local magistrate who 

subsequently ruled in late 1852 that they must be freed according to a New York law which 

banned the importation of slaves and declared the freedom of any slave illegally brought 

into the state.
153

  While the case was still making its way through New York‟s courts of 

appeal, the United States Supreme Court issued its ruling in Dred Scott, triggering the New 

York Legislature to adopt a set of resolutions which declared “[t]hat this State will not 

allow slavery within her borders, in any form, or under any pretense, or for any time” and 

that “the Supreme Court of the United States, by reason of a majority of the Judges thereof, 

having identified it with a sectional and aggressive party, has impaired the confidence and 

respect of the people of this State.”
154

  The stage was now set for the final resolution of the 

case before the newly established New York Court of Appeals.  

 

In their appeal, and no doubt emboldened by the Supreme Court‟s decision in Dred Scott, 

the Lemmons argued that the Privileges and Immunities Clause of Article IV actually 

protected the right of slave owners to bring slaves into the State of New York, regardless of 

any state laws to the contrary.  According to the Court in Dred Scott, the Constitution itself 

recognized slavery as a property right, and the fundamental nature of that right stood as one 

of the privileges and immunities of citizens in the states that could not be abrogated by any 

State law.  This fundamental property rights reading of Article IV would be repeated by 

                                                                                                                                                                                           
Federal-State Relations in Scott v. Sandford, 90 Colum. L. Rev. 192, 221 (1990) (the Dred Scott decision 

“catalyzed Northern fears of the nationalization of slavery.”).  
150

 Abraham Lincoln was convinced that the Dred Scott decision was part of a broader conspiracy to 

nationalize slavery, and warned of a “nice little niche, which we may, ere long, see filled with another 

Supreme Court decission, declaring that the Constitution of the United States does not permit a State to 

exclude slavery from its limits.”  

 

Such a decision is all that slavery now lacks of being alike lawful in all the States. Welcome, or 

unwelcome, such decision is probably coming, and will soon be upon us, unless the power of the 

present political dynasty shall be met and overthrown. We shall lie down pleasantly dreaming that the 

people of Missouri are on the verge of making their State free, and we shall awake to the reality instead, 

that the Supreme Court has made Illinois a slave State.  

 

Abraham Lincoln, House Divided Speech (June 16, 1858) (Springfield, Ill.), in Abraham Lincoln: 

Speeches and Writings 1832-1858, at 246 (1989).  For a discussion of Lincoln‟s repeated warnings of a 

“second Dred Scott,” see Michael Stokes Paulsen, Lincoln and Judicial Authority, 83 Notre Dame L. Rev. 

1227, 1247-66 (2008). 
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 Lemmon v. The People, 6 E.P. Smith 562, 1860 WL 7815 (N.Y. 1860). 
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 John D. Gordan, III, The Lemon Slave Case, The Historical Society for the Courts of the State of New 

York, Issue 4, page 8 (2006), available at http://www.courts.state.ny.us/history/pdf/HSNLVol.4.pdf. 
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 Id. at *25. 
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 See Macon Weekly Telegraph, published as The Georgia Telegraph (April 28, 1857)Vol: XXXI; Issue: 

40; Page: [2] (Macon, Georgia) (ruefully reporting on the New York resolutions). 



36 
 

other proponents of slavery in an attempt to force free-states to allow the transit of slaves 

across their borders.
155

 

 

The New York Court of Appeals rejected the pro-slavery fundamental rights reading of 

Article IV, opting instead to follow the traditional reading of the Clause as requiring equal 

access to state-conferred rights.  According to New York Justice Wright, Article IV “was 

always understood as having but one design and meaning, viz., to secure to the citizens of 

every State, within every other, the privileges and immunities (whatever they might be) 

accorded in each to its own citizens.”  The privileges and immunities clause “was intended 

to guard against a State discriminating in favor of its own citizens. A citizen of Virginia 

coming into New York was to be entitled to all the privileges and immunities accorded to 

the citizens of New York.”
156

  Because New York law prohibited the importation of slaves 

by anyone, including their own citizens, the trial court‟s order releasing the slaves was 

affirmed.
157

   

 

Lemmon is an example of how states‟ rights principles occasionally worked against the 

spread of slavery.  As counterintuitive from a modern perspective as it might seem, 

adopting a fundamental national rights view in Lemmon would have had the effect of laying 

the foundation for the nationalization of slavery.
158

  In fact, this was precisely what many 

feared would occur if the Taney Supreme Court heard Lemmon on appeal from the state 

court.
159

  Despite concerns that Lemmon would become the “second Dred Scott,” war broke 
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 According to a November 17, 1857 editorial in the Washington Union:  

 

The Constitution declares that „the citizens of each state shall be entitled to all the privileges and 

immunities of citizens in the several states.‟  Every citizen  of one State coming into another State has, 

therefore, a right to the protection of his person, and that property which is recognized as such by the 

Constitution of the United States, any law of a State to the contrary notwithstanding.  So far from any 

State having a right to deprive him of this property, it is its bounden duty to protect him in its 
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 If these views are correct—and we believe it would be difficult to invalidate them—it follows that all 

State laws, whether organic or otherwise, which prohibit a citizen of one State from settling in another, 

and bringing his slave property with him, and most especially declaring it forfeited, are direct violation 
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See Cong. Globe, 35
th
 Cong., 1
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 Sess, App. at 199 (editorial read aloud in the assembly). 
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 Lemmon, 6 E.P. Smith at *35 (Wright, J.). 
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 Id. at *37.  For discussion of Lemmon v. The People and the privileges and immunities clause aspects 

of the holding, see Mark Graber, Slavery, Federalism, and the Structure of the Constitution,  36 American 

Journal of Legal History 466, 489 (1992); Paul Finkelman, An Imperfect Union: Slavery, Federalism, and 

Comity 302 (1981). 
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 Cases such as Prigg presented the same dichotomy of interests, with the court in that case choosing 

pro-slavery nationalism over anti-slavery localism.  See Prigg v. Pa., 41 U.S. 539 (1842) (striking down 

state law protecting free blacks and runaway slaves as conflicting with Article IV and the federal Fugitive 

Slave Law). 
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decision which Lincoln and others had warned about in which the Supreme Court would nationalize 

slavery.  See, e.g., “The Issue Forced Upon Us,” Albany Evening Journal (March 9, 1857), at page [2] 

(“The Lemmon case is on its way to this corrupt fountain of law. Arrived there, a new shackle for the 



37 
 

out and the Supreme Court never heard the case.  It was not until after the Civil War and 

the abolition of slavery that the United States Supreme Court next held a case involving the 

privileges and immunities clause of Article IV.  Decided the year after the country ratified 

the Fourteenth Amendment, in Paul v. Virginia, the Supreme Court embraced the 

traditional reading of Article IV and read the privileges and immunities of citizens in the 

states to include a limited set of state-conferred rights.  Although Justice Field could have 

cited any number of antebellum decisions in support of this reading of Article IV, he chose 

a single citation to the pro-freedom decision of the state court in Lemmon v. People.
160

 

 

D. Conclusion 

 

By the time of Reconstruction, the consensus understanding of Article IV was that it 

referred to a limited set of state-conferred rights.  The record is not completely unanimous 

on this point; a very small number of cases read Article IV as limiting federal not state 

power, and pro-slavery advocates pressed for a nationalist reading of privileges and 

immunities that would force free-states to allow the transitory presence of slaves.  These, 

however, were distinctly minority views.
161

  Cases like Campbell, Livingston and (to a 

lesser extent) Corfield were the most cited decisions, and their reasoning dominated judicial 

and scholarly discussion of Article IV.   

 

The gist of the consensus view was that the privileges and immunities of citizens in the 

states differed from state to state; what was expected was that a certain subset of these 

privileges would be extended as a matter of comity and constitutional requirement to 

visiting citizens of other states.  As Representative Cushing explained during the debates 

over the admission of Arkansas: 

 

There are no two states in the Union in which municipal “rights, advantages and 

immunities” are precisely the same.  It is, therefore, an impossibility to admit a new state 

                                                                                                                                                                                           
North will be handed to the servile Supreme Court, to rivet upon us.... [I]t shall complete the disgraceful 

labors of the Federal Judiciary in behalf of Slavery.... The Slave breeders will celebrate it as the crowning 

success of a complete conquest.”); Harper's Weekly (March 28, 1857), at page [1] (commenting on the 

possible future of the Lemmon case and complaining that “all these slave cases are sour enough”).  See 

also, Theodore Sedgwick (1811-1859), A treatise on the rules which govern the interpretation and 
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State of New York on appeal.  The case known as the Dred Scott Case, recently decided by the Supreme 

Court of the United States, is understood to have incidentally discussed this subject; but we have as yet no 

authoritative report of the judgment of the court.  If the People v. Lemmon shall go up on appeal to the 

Federal tribunal, the case will, in all probability, call for a settlement  of the law on this important 

question.”). 
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 See Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1869). 
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  I have identified one early newspaper editorial which might contain a nationalist reading of Article IV.  

In 1807, the editors of the New Jersey Journal published an editorial which complained about the taking 

of property without compensation for the construction of turnpikes.  According to the authors, this 

unconstitutionally deprived citizens of  

“ . . . their right of possessing the property which they have procured by their industry and talents, 
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(Elizabethtown, New Jersey). 
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to an equality, in this respect, with each and all of the original states.  The citizens of each 

state are entitled, by the Constitution, to all the privileges and immunities of citizens in 

the several states.  But it is the enjoyment of those privileges which is equalized, the 

privileges remain locally diverse.  A citizen of New York who removes to Pennsylvania, 

does not carry the laws of New York with him, but is admitted to the benefit of those of 

Pennsylvania, just as if he had originally resided in the latter state.
162

 

 

Writing in 1833, Joseph Story explained that Article IV was intended “to confer on 

[citizens of each state], if one may say, a general citizenship; and to communicate all the 

privileges and immunities, which the citizens of the same state would be entitled to under 

the like circumstances”
163

 and he cites among other sources, Corfield v. Coryell and 

Livingston v. Van Ingen.
164

  During the Reconstruction Debates, Radical Republicans 

elevated Corfield above all other Article IV precedents and attempted to use Justice 

Washington‟s expansive language in support of a national fundamental rights reading of 

Article IV.  This was not, however, how either Corfield or the Privileges and Immunities 

Clause was generally understood outside the Hall of the Reconstruction Congress either 

prior to the Civil War or during the years immediately following.
165

   

 

 

 

                                                           
162

 Speech of Mr. Cushing, (of Mass.) On the Bill for Admitting the State of Arkansas into the Union, In 

the U.S. House of Representatives (Thursday, June 9), reported in, Salem Gazette (July 15, 1836), 

Volume: XIV; Issue: 57; Page: [1] (Salem, Massachusetts).  Arkansas had submitted a draft Constitution 
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Here, Sergeant adds a footnote citing among other cases, Livingston v. Van Ingen. Id. at 385 note (h). 
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IV. “Privileges and Immunities” of Citizens of the United States 

 

The inhabitants of the ceded territory shall be incorporated in the union of the 

United States, and admitted as soon as possible, according to the principles of the 

Federal constitution, to the enjoyments of all the rights, advantages and immunities 

of citizens of the United States. 

Louisiana Act of Cession, 1803 

 

In an 1862 review of case law regarding United States citizenship, United States Attorney 

General Edward Bates complained: 

 

Who is a citizen?  What constitutes a citizen of the United States?  I have often been 

pained by the fruitless search in our law books and the records of our courts for a clear 

and satisfactory definition of the phrase “citizen of the United States.” I find no such 

definition, no authoritative establishment of the meaning of the phrase, neither by a 

course of judicial decision in our courts nor by the continued nor by the continued and 

consentaneous action of the different branches of our political government.
166

 

 

According to the Attorney General, “in most instances . . . in which the matter of 

citizenship has been discussed, the argument has not turned upon the existence and the 

intrinsic qualities of citizenship itself, but on the claim of some right or privilege as 

belonging  to and inhering in the character of citizenship.”
167

  “[L]earned lawyers and able 

lawyers,” complained Bates, “speak of „all the rights, privileges, and immunities 

guaranteed by the Constitution to the citizen‟ without telling us what they are.”
168

 In the 

absence of stronger authority to the contrary, Bates concluded that the phrase „a citizen of 

the United States‟ . . . means nothing more nor less than a member of the nation.”
169

  The 

most Bates was willing to claim in terms of the actual content of national citizenship was 

“[i]n every civilized country the individual is born to duties and rights—the duty of 

allegiance and the right to protection.”
170

   

 

The question of what rights American citizens could expect as American citizens would 

become a major topic of discussion during the debates over the Fourteenth Amendment.  

What is important for our purpose is what Bates believed was clear about the rights of 

national citizenship: Whatever their specific content, the privileges or immunities of United 

States citizens were distinct from the privileges and immunities of state citizenship: 

 

“[The phrase “citizen of the United States”] does not specify his rights and duties as 

citizen, nor in any way refer to such “rights, privileges and immunities” as he may 

happen to have, by State laws or otherwise, over and above what legally and naturally 

belong to him in his quality of citizen of the United States.  State laws may and do, nay 

must, vest in individuals great privileges, powers and duties which do not belong to the 

mass of their fellow citizens.”
171
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This was not an idiosyncratic view.  Attorney General Bates‟ 1862 distinction between the 

right of citizens qua state citizenship and the rights of citizens qua national citizenship was 

well established in antebellum law.  This section explores that distinction and the particular 

antebellum concept of the “privileges and immunities of United States citizens.” 

 

A. A Quick Review 

 

Thus far, we have seen how the terms “privileges” and “immunities,” when combined, 

were broadly understood by antebellum courts and commentators as a reference to a unique 

set of conferred rights.  Towns, corporations, states, and nations all had their own set of 

privileges and immunities, both as collective entities, and as a matter of rights conferred 

upon their individual members.  Echoing this understanding of privileges and immunities as 

a unique set of conferred liberties, courts and scholars generally read the privileges and 

immunities clause of Article IV as protecting a limited subset of state-conferred rights.  

Although no consensus emerged regarding the precise nature and content of Article IV 

privileges and immunities, there did appear to be a consensus that, whatever their content, 

Article IV privileges and immunities differed from state to state, depending upon local law.  

Article IV simply demanded that when such rights were extended to state citizens, they 

must be equally extended to visiting citizens from other states.  

 

As the following section will show, at the same time courts and legal practitioners were 

exploring the meaning of “privileges and immunities of citizens in the several States,” a 

separate line of legal precedent was developing which focused on the privileges and 

immunities of citizens of the United States.  This particular strain of legal thought involved 

a set of rights altogether different from those protected under Article IV. 

 

B. Distinguishing national from state-conferred privileges and immunities 

 

As “free and independent” governments,
172

 post-Revolutionary American states enjoyed the 

sovereign right to confer a unique set of rights upon their own citizens.  The adoption of the 

federal Constitution added an additional layer of conferred rights, such that it now became 

possible for the citizens of the United States to enjoy two separate sets of government-

conferred rights.  This condition of dual citizenship allowed one to enjoy one set of rights 

vis a vis the federal government and an altogether different set of rights vis a vis one‟s own 

state government.  As the Virginia Supreme Court of Appeals explained in 1811, “[the 

Constitution] clearly recognizes the distinction between the character of a citizen of the 

United States, and of a citizen of any individual state; and also of citizens of different 

states.”
173

  One‟s privileges and immunities qua United States citizen were simply not the 
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same as one‟s privileges and immunities qua state citizenship.  Perhaps the clearest 

example of the dual aspect of citizenship rights can be found in the original understanding 

of the First Amendment.  The Establishment Clause conferred upon all United States 

citizens an immunity from federal religious establishments.
174

  Whether one enjoyed a 

similar immunity from one‟s own state government, however, was a matter of state law.
175

   

 

The rights of national citizenship were most often discussed in the context of United States 

treaties which promised the inhabitants of newly acquired territory that, once they were 

fully admitted into the Union, they would enjoy all of the privileges and immunities of 

United States citizens. 

 

C. “The Rights, Advantages and Immunities of United States Citizens”: Article III of the 

Louisiana Cession Act 

 

The Louisiana Cession Act of 1803 presents one of the earliest and most consistently 

referred to examples of national rights in antebellum America.  According to Article III of 

the Act: 

 

The inhabitants of the ceded territory shall be incorporated in the union of the United 

States, and admitted as soon as possible, according to the principles of the Federal 

constitution, to the enjoyments of all the rights, advantages and immunities of citizens of 

the United States; and in the meantime they shall be maintained and protected in the free 

enjoyment of their liberty, property and the religion which they profess.”
176

 

 

Newspapers described the efforts which resulted in Article III as an attempt to provide the 

inhabitants of the territory “all the immunities and privileges of citizens of the United 

States.”
177

  According to members of Congress, Article III provided for “the privileges of 

citizens of the United States,”
178

 and later political tracts explained that the phrase “rights, 

advantages, and immunities” in the Louisiana Cession Act “undoubtedly means those 

privileges that are common to all the citizens of this republic.”
179

   

 

This equating of “privileges and immunities” with “rights, advantages and immunities,” as 

discussed in the last section, is simply another example of how these terms were viewed as 

interchangeable in the period between the Founding and Reconstruction.  Phrases like 

“rights, advantages and immunities of citizens of the United States,” “all the rights of 

citizens of the United States,” and “all privileges, rights, and immunities of United States 

citizens” all referred to a unique set of rights conferred upon an individual by virtue of their 

status as a United States citizen.   
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The language of Article III of the Cession Act adopted the common language of 

international treaties,
180

 and it clearly influenced later American treaties involving territorial 

cession.  For example, under the 1819 treaty with Spain by which the United States 

acquired the territory of Florida, inhabitants of the territory were guaranteed the enjoyment 

of “all privileges, rights, and immunities of United States citizens”
181

  When Texas joined 

the Union, it did so with congressional understanding that the territory and the new state 

complied with the Cession Act‟s guarantee of all “rights, advantages, and immunities of 

United States citizens.”
182

  In 1847, then Secretary of State James Buchanan advised his 

diplomatic agent include a provision like Article III of the Cession Act in any peace treaty 

with Mexico:  

 

[The treaty should include] an article similar to the third article of the Louisiana treaty. It 

might read as follows: „The inhabitants of the territory over which the jurisdiction of the 

United States has been extended by the fourth article of this treaty shall be incorporated 

into the Union of the United States, and admitted as soon as possible, according to the 

principles of the Federal Constitution, to the enjoyment of all the rights, advantages, and 

immunities of citizens of the United States; and in the meantime they shall be maintained 

and protected in the free enjoyment of their liberty, property, and the religion which they 

profess.‟
183
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Buchanan‟s advice resulted in Article IX of the treaty of Guadeloupe Hidalgo which 

declared that inhabitants of the territory were entitled “to the enjoyment of all the rights of 

citizens of the United States, according to the principles of the Constitution; and in the 

mean time, shall be maintained and protected in the free enjoyment of their liberty and 

property, and secured in the free exercise of their religion without restriction.”
184

   

 

The language of the Louisiana Cession Act continued to be used in American treaties right 

up to the time of Reconstruction.  According to the 1867 Alaska Treaty of Cession Act: 

 

The inhabitants of the ceded territory, according to their choice, reserving their natural 

allegiance, may return to Russia within three years; but if they should prefer to remain in 

the ceded territory, they, with the exception of uncivilized native tribes, shall be admitted 

to the enjoyment of all the rights, advantages and immunities of citizens of the United 

States, and shall be maintained and protected in the free enjoyment of their liberty, 

property and religion.
185

 

 

In sum, declarations of the “rights and immunities” of national citizenship was a common 

feature of antebellum American law, particularly as it regarded the rights of United States 

citizens in areas incorporated into the Union.
186

  The words of Article III of the Cession Act 

which protected the “rights, advantages and immunities of United States citizens” was 

understood at the time as protecting the “immunities and privileges of United States 

citizens” or simply “the privileges of citizens of the United States.”
187

  Thus, when John 

Bingham added the phrase “privileges or immunities of United States citizens” to Section 

One of the Fourteenth Amendment, he used phrasing found in the Cession Act (the 

immunities of citizens of the United States) and a legal term of art that had been a common 

feature of antebellum American law. 

 

D. Debating the National Rights of Citizenship: The Missouri Question 

 

One of the most extensive antebellum discussions involving the privileges and immunities 

of United States citizens occurred during the debates over the admission of Missouri and 

congressional efforts to ban slavery in the state as a condition of admission.  The effort 

failed,
188

 and Congress instead adopted a compromise approach which admitted Missouri as 
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a slave state but banned slavery in any future state added north of the parallel 36°30'.
189

  

During the debates over the Missouri question, the opponents and proponents of slavery 

traced out the positions that would dominate the increasingly bitter sectional debate over 

the next four decades.
190

  As would later abolitionists, free-state advocates called upon all 

manner of sources in defense of the proposed ban on slavery in Missouri, including natural 

law, the Declaration of Independence and the precedential ban of slavery in the Northwest 

Territories.
191

  This section, however, focuses on the particular claims involving Article III 

of the Louisiana Cession Act and the rights, advantages and immunities of United States 

citizens. 

 

On February 13, 1819, New York Representative James Tallmadge proposed an 

amendment to the bill admitting Missouri which would ban future importation of slaves 

into the state and free all children of current Missouri slaves when they reached the age of 

25
192

  Battle lines were quickly drawn both inside and outside Congress, with opponents of 

Tallmadge‟s amendment arguing that Congress had no power to make either slavery or 

abolition a condition for admitting a new State.
193

  In particular, opponents argued that 

placing this kind of restriction on the inhabitants of the states would deny them the “rights, 

advantages, and immunities” promised to them under the Louisiana Cession Act (Missouri 

having been carved out of the original purchase).   

 

“Can any man contend,” asked Missouri Delegate John Scott, “that, laboring under the 

proposed restriction, the citizens of Missouri would have the rights, advantages and 

immunities of other citizens of the Union?  Have not other new states, in their admission, 

and have not all the states in the Union, now, privileges and rights beyond what was 

contemplated to be allowed to the citizens of Missouri?”
194

  “[I]f you compel Missouri to 

relinquish any of the rights of self-government enjoyed by the other states,” argued 

Kentucky Representative Hardin, “her citizens will not enjoy the same privileges and 

immunities of the several states, through their respective State governments.”
195

 

 

As Massachusetts Representative Henry Shaw explained: 

 

“I voted against [Tallmadge‟s] amendment because I believed it a violation of the treaty 

of cession.  By the third article of the treaty by which we acquired Louisiana, it is 

expressly stipulated “that the inhabitants of the ceded territory shall be incorporated into 

the Union of the United States, and admitted, as soon as possible, according to the 

principles of the federal Constitution, and to the enjoyment of all the rights, advantages 
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and immunities of United States citizens. . . .and yet Congress, by this amendment, says 

to Missouri, you shall not be admitted as a sovereign state, and your citizens shall not 

have the same rights and advantages that citizens of every state may have, and that the 

citizens of eleven states absolutely enjoy.  A clearer and more palpable violation of a 

treaty, in my opinion, was never made.”
196

 

 

According to editorials in the St. Louis Enquirer and Kentucky Reporter, Article III of the 

Cession Act required Congress “to admit the people of the Missouri into the union, with all 

the rights, advantages and immunities of the citizens of the United States.”
197

  As the 

controversy reverberated around the country, slave-holding states saw the danger of 

conceding any measure of congressional power to regulate slavery.  In Virginia, the House 

of Delegates passed a Resolution which expressed the assembly‟s “common cause with the 

people of the Missouri territory” and supported their demand to be admitted to the Union 

“upon equal terms with the existing States.  How else can they enjoy the rights, advantages, 

and immunities of other citizens of the United States?”
198

 

 

Free-state advocates, on the other hand, argued that the rights protected under Article III of 

the Louisiana Cession Act were federal rights, and not state-conferred rights like slavery.  

Article III, wrote Daniel Webster, “cannot be referred to rights, advantages and immunities 

derived exclusively from the State governments, for these do not depend on the federal 

Constitution.”
199

  Writing to the people of Illinois, the pamphleteer “Astrides,” asked “[i]f it 

were possible to consider slavery as a right, an advantage, or an immunity, with what 

propriety could it be classed among the rights, advantages and immunities of citizens of the 

United States, when more than one half of those citizens do not enjoy this pretended right, 

advantage or immunity?”
200

  “If the right to hold slaves is a federal right and attached 

merely to citizenship of the United States,” Pennsylvania Representative Joseph Hemphill 

pointed out, “[then slavery] could maintain itself against state authority, and on this 

principle the owner might take his slaves into any state he pleased, in defiance of the state 

laws, but this would be contrary to the constitution.”
201

  According to a Report of a 
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Delaware Abolition Society, “[i]n the character of citizens of the United States, as 

members of the federal compact, slaves cannot be held.  They can be held only by citizens 

of some particular states, deriving their power solely from the State government.  On this 

point of distinction between citizens of the United States, and citizens of particular States, 

your committee can perceive no ground for contrariety of opinion.”
 202

  

 

1. Federal Rights “Common to All” 

 

The basic approach of the free-state advocates was to distinguish state-conferred rights 

from the federal rights of the Cession Act.  “Any citizen who enjoys a right which another 

citizen in the United States does not enjoy,” argued New Hampshire Senator David Morill, 

“acquires that right from some other source than the constitution of the United States.”
203

  

The rights protected under Article III were federal rights derived from the Constitution and 

were common to all citizens throughout the United States.  “If it were the right of a citizen 

of the United States, as such, to hold [slaves],” wrote “Philadelphian” Robert Walsh, “then 

they might be legally held in New York or Pennsylvania, as Georgia; since a federal right 

could not be impaired by the law of any member of the confederacy.”
204

   

 

Over and over again, free-state advocates stressed that the immunities of United States 

citizens were uniform throughout the country and “common to all.”  According to the 

pseudonymous “Marcus,” Article III referred only to “those privileges that are common to 

all the citizens of the republic, not those dependent on state law.”
205

  In his widely 

distributed “Memorial to Congress,” Daniel Webster explained that “[t]he rights, 

advantages and immunities here spoken of [in Article III] must, from the very force of the 

terms of the clause, be such as are recognized or communicated by the Constitution of the 

United States, such as are common to all citizens, and are uniform throughout the United 

States.”
206
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Although it is possible to understand “rights common to all” as referring to “rights 

commonly found in state law throughout the United States,” this is not how the term was 

used by those seeking to ban slavery in the state of Missouri.  According to Daniel 

Webster, these national privileges and immunities were those “recognized or 

communicated by the Constitution of the United States.”  According to New Hampshire 

Senator David L. Morill, these were rights “derived from the constitution; and these are 

federal rights, enjoyed by every citizen, in every state in the Union.”  These were rights, in 

other words, of United States citizens as United States citizens.  As Rufus King explained, 

once Missouri became part of the Union, under Article III of the Cession Act its inhabitants 

would receive: 

 

  . . . „all the rights, advantages, and immunities‟ which citizens of the United States 

derive from the Constitution thereof; these rights may be denominated federal 

rights, are uniform throughout the Union, and are common to all its citizens.
207

   

 

Although doing so was not necessary for their argument, free-state advocates occasionally 

addressed the nature of federal rights that would be protected under the Cession Act‟s 

Article III. According to Senator Morill:  

 

The following are federal rights, namely, each state is entitled to two Senators—the 

legislatures shall choose them—they shall be privileged from arrest—each state shall 

appoint electors—the electors in each state shall meet on the same day and vote for two 

persons—the cognizance of controversies between two of more states—between a state 

and citizens of another state—between citizens of different states—between citizens of 

the same state, claiming lands under grants of different states, and between a state or the 

citizens thereof, and foreign states.”  These are all secured to Missouri, and all other 

rights derived from the Constitution of the United States.
208

  

 

The national rights are all expressly named in the Constitution, some relating to the 

structural guarantees of federalism, other involving access to federal courts.  Daniel 

Webster produced a slightly different list, but followed the same principle:   

 

The obvious meaning therefore of the clause [Article III] is, that the rights derived under 

the federal Constitution shall be enjoyed by the inhabitants of Louisiana in the same 

manner as by the citizens of other States.  The United States, by the Constitution, are 

bound to guarantee to every State in the Union a republican form of government; and the 

inhabitants of Louisiana are entitled, when a State, to this guarantee.  Each State has a 

right to two senators, and to representatives according to a certain enumeration of 

population pointed out in the Constitution.  The inhabitants of Louisiana, upon their 

admission into the Union, are also entitled to these privileges.
209
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Webster and Morill both viewed federal rights and immunities as involving specific 

guarantees enumerated in the Constitution (thus bestowed “commonly” on all United States 

citizens), primarily involving the structural guarantees of federalism and access to federal 

courts.  This did not involve any natural or common law liberties beyond those listed in the 

federal Constitution, much less any rights or immunities derived from state law (such as the 

right to own slaves). 

 

For their part, pro-slave state advocates (in this debate, at least) never challenged the idea 

that slavery was a right derived from state law.  Nor did they specifically disagree with the 

idea that Article III of the Louisiana Cession Act protected only federal rights.  Their 

argument instead sought to tie slavery to ancillary federal guarantees, for example the right 

to republican self-government and the right of an entering state to the equal status with the 

original states of the Union.  According to Delaware Representative McClane: 

 

The most important of the federal advantages and immunities consist in the right of being 

represented in Congress, as well in the Senate as in this House, the right of participating 

in the councils by which they are governed. These are emphatically the “rights, 

advantages and immunities of citizens of the United States”. . . Sir, the rights, advantages 

and immunities of citizens of the united states, and which are their proudest boast, are the 

rights of self-government, first in their state constitutions, and, secondly, in the 

government of the Union, in which they have equal participation.
210

 

 

Notice that McClane‟s argument echoes the general position of Morill and Webster: 

Federal rights, unlike those conferred in provisions like Article IV, are derived from the 

federal Constitution and involve the general federalist structure of government.  The 

disagreement involved the most relevant source of federal rights and the scope of the rights 

conferred.  Free-staters denied that the right to own slaves was a federal right, and they read 

the Constitution as conferring power to decide when and under what conditions to admit a 

new state.  Slave-state advocates did not disagree that slavery was a right derived from state 

law, but insisted that the federal right to republican self-government established the right of 

admitted states to decide the slavery issue for themselves, free from federal interference.   

 

2. Distinguishing Article IV 

 

Both sides in the Missouri debate distinguished the national rights, privileges and 

immunities of Article III of the Cession Act from the state-conferred rights privileges and 

immunities guarded under Article IV of the federal Constitution.  A key contention of the 

free-state advocates was that the “rights, advantages and immunities” protected under 

Article III of the Cession Act were legally distinct from the “rights, advantages and 

immunities” conferred upon individuals as a matter of State law.
211

  Article III rights, 
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  Speech of Mr. McLane of Delaware, reported in, Legislative Acts or Legal Proceedings, American 

Watchman (03-29-1820); Volume: 3; Issue: 74; Page: [2] (Wilmington, Delaware).  McLane was arguing 

that the Cession Act stipulated that “the inhabitants of the ceded territory shall be incorporated in the 
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advantages and immunities of United States citizens, they argued, meant only “those 

privileges that are common to all the citizens of this republic, not those dependent upon 

state laws.  For these are different in different states.”
 212

  As the abolitionist Delaware 

Society put it, “[i]n the character of citizens of the United States, as members of the federal 

compact, slaves cannot be held.  They can only be held only by citizens of some particular 

States, deriving their power solely from the State government.  On this point of distinction 

between citizens of the United States, and citizens of particular States, your committee can 

perceive no ground for contrariety of opinion.”
 213

  Because slavery involved “not federal 

but state rights,” this meant that “the inhabitants of Missouri may be admitted to the 

enjoyment of the rights, advantages and immunities of citizens of the U.S. with or without 

the power of slaveholding.”
214

   

 

This argument presumes the reading of Article IV presented in cases like Campbell and 

Livingston—at the time, the two most influential decisions regarding Article IV.
215

  

According to this view, Article IV required states to provide sojourning citizens equal 

access to a set of state-conferred rights.  The fact that some states banned slavery did not 

violate Article IV if the ban applied equally to in and out-of-state citizens.  As “Marcus,” 

explained:  

 

The militia officers of other states, when residing in New York, are exempt from military 

duty, except as officers.  In some other states, this privilege is not granted.  It is the 

privilege, and a great and glorious one, of a citizen of Massachusetts, that his security and 

comfort cannot be destroyed by a slave population.  This privilege is denied to the 

citizens of Georgia.  On this very subject the laws of different states grant different 

rights.
216

   

 

In his Memorial, Daniel Webster agreed that Article IV only “applies to the case of the 

removal of a citizen of one State to another State; and in such a case it secures to the 

migrating citizen all the privileges and immunities of citizens in the State to which he 

                                                                                                                                                                                           
different in different states; a right exists in one State which is denied in others, or is repugnant to other 

rights enjoyed in others.”). 

 At a certain level, of course, Article IV and Article III of the Cession Act did cover the same territory, 

at least if one adopted the Campbell and Livingston reading of the privileges and immunities clause of 

Article IV.  According to this view, the protections of Article IV were in fact among the federal rights 
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of the Honorable James Tallmadge in the United States House of Representatives, Commercial Advertiser 

(04-17-1819); Volume: XXII; Issue: 60; Page: [1] (New York, New York). 
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 An examination of the expediency and constitutionality of prohibiting slavery in the state of Missouri. 
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removes.”
217

  The alternative, argued Webster, would be a disaster.  If Article IV “gives to 

the citizens of each State all the privileges and immunities of the citizens of every other 

State, at the same time and under all circumstances,” then slave holding states would be 

able to force slavery into every state in the Union. 

 

 [I]t would be in the power of that single State, by the admission of the right of its citizens 

to hold Slaves, to communicate the same right to the citizens of all the other States within 

their own exclusive limits, in defiance of their own constitutional prohibitions; and to 

render the absurdity still more apparent, the same construction would communicate the 

most opposite and irreconcilable rights to the citizens of different States at the same time.  

It seems therefore to be undeniable, upon any rational interpretation, that this clause of 

the Constitution communicated no rights in any State, which its own citizens do not 

enjoy; and that the citizens of Louisiana, upon their admission into the Union, in 

receiving the benefit of this clause, would not enjoy higher, or more extensive rights than 

the citizens of Ohio.
218

 

 

Although these arguments took place mid-way between the Founding and Reconstruction, 

they had a life which extended well beyond the debates over the Missouri Question.  Daniel 

Webster‟s Memorial, for example was republished in 1854 as part of a pamphlet discussing 

the Nebraska Question.
219

  It was published again in 1857 as part of a collection of famous 

American speeches.
220

  In the Thirty-Ninth Congress, John Bingham repeatedly and 

expressly relied upon the constitutional and political theory of Daniel Webster in crafting 

his arguments in favor of the Fourteenth Amendment.
221

    

 

3. Aftermath—The Significance of Dred Scott 

 

Although Tallmadge‟s amendment was never passed (Tallmadge himself having 

voluntarily retired from the House), the resulting compromise presumed that Congress did 

in fact have power to regulate slavery in the territories, including areas carved out of the 
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 Id.  According to Pennsylvania Representative Joseph Hemphill: 

  

If the right to hold slaves is a federal right and attached merely to citizenship of the United 

States, it could maintain itself against state authority, and on this principle the owner might 

take his slaves into any state he pleased, in defiance of the state laws, but this would be 

contrary to the constitution, and even the broad language that the citizens of each state shall be 

entitled to all the privileges and immunities of citizens in the several states does not produce 

this effect, as is plainly manifested by the article which directs that persons escaping from 

labor shall be delivered up to the party to whom the labor is due, this shows that if slaves are 

intentionally taken into a state to reside, the state can deny to the master any right to hold 

them as slaves within its jurisdiction. 

 

Speech of Mr. Joseph Hemphill (Pa.) on the Missouri Question in the House of the Representatives 

(published in pamphlet form). 
219

 See, The Nebraska question: comprising speeches in the United States Senate: together with the history 

of the Missouri compromise (New York, 1854). 
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 See, The Political text-book, or encyclopedia: containing everything necessary for the reference of the 
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former Louisiana territory north of parallel 36°30'.
222

  According to the congressional Act 

accompanying the compromise, “in all that territory ceded by France to the United States, 

which lies north of thirty-six degrees thirty minutes north latitude, slavery and involuntary 

servitude shall be, and are hereby, forever prohibited.”
223

  By passing this Act, a majority of 

Congress signaled that they agreed with (or acquiesced to) the proposition that the federal 

rights, advantages and immunities of United States citizens under Article III did not include 

the state-conferred right to own slaves.   

 

Chief Justice Taney, of course, rejected this understanding of federal power in Dred Scott.  

But he did so under the assumption that slavery remained a state-conferred property right, 

with Taney simply insisting that Congress had to respect this right in the Territories as a 

matter of due process.  Nothing in Chief Justice Taney‟s opinion for the Court challenged 

the traditional distinction between the state-conferred rights of Article IV and the federal 

rights of United States citizens.  In fact, Taney‟s conclusion required such a distinction:  

Just because one state conferred citizenship upon resident blacks, this did not make these 

persons citizens of the United States who could invoke the jurisdiction of federal courts 

under Article III.
224

  Nor did the dissenting justices challenge this distinction between local 

and national privileges and immunities.  Justice McLean argued that Congress had power to 

regulate slavery in the territories and he refused to accept the proposition that slaves were 

mere property that owners could carry with them into the territories—if this were true, they 

would had the same right to carry them into free states as well.
225

   Justice Curtis rejected 

Taney‟s argument that one could be a citizen of a state without necessarily being a citizen 

of the United States.
226

  However, Curtis expressly distinguished the privileges which 
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 Missouri Enabling Act of March 6, 1820, ch. 22, s 8, 3 Stat. 545, 548. 
224

 According to Taney: 

 

In discussing this question, we must not confound the rights of citizenship which a State may confer 

within its own limits, and the rights of citizenship as a member of the Union. It does not by any means 

follow, because he has all the rights and privileges of a citizen of a State, that he must be a citizen of the 

United States. He may have all of the rights and privileges of the citizen of a State, and yet not be 
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Dred Scott, at 405.  See also id. at __. 
225

 McLean (dissenting) at 559: 

 

Allowing to my brethren the same right of judgment that I exercise myself, I must be permitted to say 

that it seems to me the principle laid down will enable the people of a slave State to introduce slavery 

into a free State, for a longer or shorter time, as may suit their convenience; and by returning the slave 

to the State whence he was brought, by force or otherwise, the status of slavery attaches, and protects 

the rights of the master, and defies the sovereignty of the free State. 

 
226

 According to Curtis: 
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accompany the status of United States citizenship from the political and “civil rights” 

which were wholly dependent on state law.
227

  Embracing the consensus Campbell-reading 

of Article IV, Justice Curtis explained that the rights of national citizenship were altogether 

different from the privileges and immunities of citizens in the states, privileges which 

involved state-conferred rights subject to whatever restrictions the states choose to impose 

on their own citizens.
228

 As controversial as the Dred Scott opinion was in regard to the 

citizenship status of blacks and the right to carry slavery into the territories, the case broke 

no new ground on the accepted meaning of Article IV or the basic legal distinction between 

state-conferred privileges and immunities and federal privileges or immunities.
229

 

 

E. Summary 

 

                                                                                                                                                                                           
And my opinion is, that, under the Constitution of the United States, every free person born on the soil 

of a State, who is a citizen of that State by force of its Constitution or laws, is also a citizen of the 

United States. 

 

Id. at 576.  Curtis goes on to argue that Article IV implicitly recognizes that “citizens in the States 

are, thereby, citizens of the United States.  Id. at 581.  See also, Cong. Globe, 39
th
 Cong. 1

st
 Sess., h.p. 158 

(January 9, 1866) (remarks of Rep. Bingham) (describing the privileges and immunities clause as 

containing an ellipsis which protected the privileges and immunities of citizens (of the United States) in 

the several states). 
227

  According to Curtis: 

 

 The truth is, that citizenship, under the Constitution of the United States, is not dependent on the 

possession of any particular political or even of all civil rights; and any attempt so to define it must lead 

to error. To what citizens the elective franchise shall be confided, is a question to be determined by 

each State, in accordance with its own views of the necessities or expediencies of its condition. What 

civil rights shall be enjoyed by its citizens, and whether all shall enjoy the same, or how they may be 

gained or lost, are to be determined in the same way. 

 

Id. at 583.  Curtis‟ point was to reject the idea that if blacks were considered citizens of the United States 

then, under Article IV they would necessarily have equal political rights with white citizens in the several 

states. Id.  
228

 According to Curtis: 

 

Besides, this clause of the Constitution does not confer on the citizens of one State, in all other States, 

specific and enumerated privileges and immunities. They are entitled to such as belong to citizenship, 

but not to such as belong to particular citizens attended by other qualifications. Privileges and 

immunities which belong to certain citizens of a State, by reason of the operation of causes other than 

mere citizenship, are not conferred. Thus, if the laws of a State require, in addition to citizenship of the 

State, some qualification for office, or the exercise of the elective franchise, citizens of all other States, 

coming thither to reside, and not possessing those qualifications, cannot enjoy those privileges, not 

because they are not to be deemed entitled to the privileges of citizens of the State in which they reside, 

but because they, in common with the native-born citizens of that State, must have the qualifications 

prescribed by law for the enjoyment of such privileges, under its Constitution and laws. It rests with the 

States themselves so to frame their Constitutions and laws as not to attach a particular privilege or 

immunity to mere naked citizenship. If one of the States will not deny to any of its own citizens a 

particular privilege or immunity, if it confer it on all of them by reason of mere naked citizenship, then 

it may be claimed by every citizen of each State by force of the Constitution. 

 

Id. at 583-84. 
229

   As far as the particular holding in Dred Scott was concerned, Congress simply ignored the Court‟s 

decision and, during the civil war, proceeded to ban slavery in the territories.  See Graber, Dred Scott, 

supra note __ at 21 n.40. 
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Attorney General Bates correctly noted that as of 1862, neither courts nor commentators 

had precisely defined the substantive content of the privileges and immunities of United 

States citizens.  On the other hand, some of the most important aspects of the law of 

national privileges and immunities were relatively clear and doctrinally stable.  To begin 

with, the privileges and immunities of United States citizens involved a wholly different set 

of rights than those understood to be embraced by the Privileges and Immunities Clause of 

Article IV.  Article IV privileges and immunities involved a certain set of state conferred 

rights which, as a matter of comity, must be equally extended to sojourning citizens from 

other states.  Privileges and immunities of citizens of the United States, on the other hand, 

involved those rights conferred by the national Constitution and which United States 

citizens held as citizens of the United States.  This was not a common law theory of rights 

emerging out of an aggregation of state-conferred liberties.  Instead, the national rights of 

United States citizens were those conferred by the federal Constitution itself.  During the 

Missouri debates, the examples most often cited involved the political guarantees of federal 

representation for all United States citizens residing in admitted States (e.g., two senators) 

and the right to invoke the diversity jurisdiction of the federal courts under Article III of the 

federal Constitution.   

 

The decision in Dred Scott suggested that provisions in the first eight amendments could 

also be considered as naming certain privileges and immunities of United States citizens.  

This idea was not unique to Chief Justice Taney‟s treatment of the Fifth Amendment‟s Due 

Process Clause.  In fact, as other scholars have pointed out, in the years prior to the 

adoption of the Fourteenth Amendment, a growing number of people began to believe that 

the Bill of Rights represented privileges belonging to all American citizens.
230

  In fact, in 

1857, the rights of the first amendment were expressly described as among “the privileges 

and immunities of citizens of the United States.”  When the people of Arkansas met in 

convention to propose a Bill of Rights, the Jackson Administration denied the assembly had 

authority to draft a constitution, but nevertheless conceded:  

 

They undoubtedly possess the ordinary privileges and immunities of citizens of the 

United States.  Among these is the right to assemble and to petition the Government for 

the redress of grievances.  In the exercise of this right, the inhabitants of Arkansas may 

peaceably meet to gather in primary assemblies, or in conventions chosen by such 

assemblies for the purpose of petitioning Congress to abrogate the territorial government 

and to admit them into the Union as an independent state.
231

 

 

Examples like the above do not prove that the members of the Thirty-Ninth Congress 

believed that the Privileges or Immunities Clause incorporated the Bill of Rights.  That 

question has been well-explored by others, and will be addressed in Part II of this project.  

At this point, it is important only to note that in the period between the Founding and 

Reconstruction, the phrase “privileges and immunities of citizens of the United States” was 

consistently used as a reference to federally conferred rights and privileges, such as those 

listed in the Bill of Rights as well as certain guarantees in Articles I, III and IV.  These 

rights were “common to all” not because they were found in numerous state statute books, 

but because they were bestowed by the Constitution upon all United States citizens.  Even 

if there is not enough evidence to suggest a common consensus regarding the full and 
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complete meaning of national privileges and immunities, their general nature under 

antebellum law seems clear enough. 

 

V. Conclusion 

 

The final version of Section One of the Fourteenth Amendment declared that all persons 

born or naturalized in the United States are citizens of the United States and of the state 

wherein they reside.
232

  This overruled Dred Scott‟s holding that one might be born in a free 

state yet somehow not be a United States citizen.
233

  The next sentence of Section One 

announced that “[n]o state shall make or abridge any of the privileges or immunities of 

citizens of the United States.”  Countless scholars have poured over the debates of the 

Thirty-Ninth Congress seeking clues to what the framers believed they were doing when 

they proposed adding this language to the federal Constitution.  Most have concluded that 

the Republican members of the Reconstruction Congress sought to nationalize the common 

law state-conferred rights of Article IV.
234

  The fact that both Article IV and Section One 

both speak of “privileges” and “immunities” has been enough for some to claim the text of 

Section One itself clearly establishes a link between the Privileges and Immunities Clause 

and the Privileges or Immunities Clause.  Justice Miller‟s failure (or refusal) to grasp this 

obvious textual link justifies treating his opinion as among the worst ever produced by the 

Supreme Court--and one of the Court‟s precedents most deserving of being overruled.  So, 

at least, most scholars have concluded. 

 

The evidence presented in this article calls into question this common criticism of Justice 

Miller and the Slaughterhouse majority, at least as a matter of how those terms were 

understood in antebellum legal and political debate.  As of Reconstruction, the 

jurisprudence of Article IV was remarkably stable and reflected a broadly held consensus 

that the Clause protected a limited set of state-conferred rights.  This view was expressly 

adopted by one of the most important anti-slavery state court decisions decided just prior to 

the Civil War, Lemmon v. The People, and reaffirmed by the Supreme Court in 1868—with 

a single citation to Lemmon.  The privileges and immunities of citizens of the United States 

had stable jurisprudential roots every bit as deep as Article IV.  Beginning with the 

Louisiana Cession Act of 1803, the phrase “rights, advantages and immunities of citizens of 

the United States” was read as being no different than a declaration of the “immunities and 

privileges of citizens of the United States” and was consistently defined as referring to a set 

of national rights conferred by the Constitution itself, rights “common to all” who shared 

the status of United States citizens.  Once again, it was the advocates of abolition, men like 

Rufus King and Daniel Webster, who insisted that these rights were wholly separate and 

distinct from the state-conferred rights of Article IV. 

 

It is possible, of course, that this long-standing distinction between Article IV privileges 

and immunities and the privileges and immunities of citizens of the United States was 

abandoned at the time of the Civil War.  For example, the members of the Thirty-Ninth 

Congress may have viewed such a distinction as part of the problem they hoped to remedy 

through the adoption of the Fourteenth Amendment.  This seems to be the understanding of 

a great many Fourteenth Amendment scholars who argue that the drafters of the Fourteenth 

Amendment viewed the Privileges or Immunities Clause as somehow federalizing Justice 

Washington‟s list of “fundamental” rights which he described in Corfield v. Coryell. 
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Whether these previously separate strands of law merged at the time of Reconstruction is a 

matter addressed in Part II of this account of the origins of the Privileges or Immunities 

Clause.  For now, it is worth pointing out that at least one of the key players in the adoption 

of the Fourteenth Amendment shared Justice Miller‟s view that Article IV and Section One 

protected entirely different sets of “privileges and immunities.”  In 1871, John Bingham 

explained to the House of Representatives his understanding of Section One: 

 

Mr. Speaker, that the scope and meaning of the limitations imposed by the first section, 

fourteenth amendment of the Constitution may be more fully understood, permit me to 

say that the privileges or immunities of citizens of the United States, as 

contradistinguished from the citizens of a State, are chiefly defined in the first eight 

amendments to the Constitution of the United States.  . . . 

 

Mr. Speaker, that decision in the fourth of Washington‟s Circuit Reports [Corfield], to 

which my learned colleague has referred is only a construction of the second section, 

fourth article of the original Constitution, to wit, „The citizens of each State shall be 

entitled to all privileges and immunities of citizens in the several States.‟ In that case, the 

court only held that in civil rights the State could not refuse to extend to citizens of other 

States the same general rights secured to its own. . . . 

 

Is it not clear that other and different privileges and immunities than those to which a 

citizen of a State was entitled are secured by the provision of the fourteenth article, that 

no State shall abridge the privileges and immunities of citizens of the United States, 

which are defined in the eight articles of amendment, and which were not limitations on 

the power of the States before the fourteenth amendment made them limitations?
235

 

 

Bingham could not have been clearer: “[O]ther and different privileges and immunities” 

were protected by Section One than had been protected under Article IV.  This leaves us 

with a conundrum: Given the evidence of antebellum law and legal commentary, as well as 

the statements of John Bingham himself, why have so many Fourteenth Amendment 

scholars embraced the idea that Section One of the Fourteenth Amendment refers to the 

same privileges and immunities as those originally guarded under Article IV?   

 

The answer to this puzzle probably lies in the debates of the Thirty-Ninth Congress and 

John Bingham‟s two drafts of Section One of the Fourteenth Amendment.  Bingham‟s 

original version of Section One used the language of Article IV word-for-word, and he 

insisted that the amendment authorized Congress to enforce the privileges and immunities 

of Article IV.
236

  Bingham later withdrew his initial draft and replaced it with a version that 

largely tracked the language of the Louisiana Cession Act.  Most scholars treat Bingham‟s 

discussion of his original draft (which used the language of Article IV) as reflecting his 

views regarding the final draft (which did not).  As Part II explains, this is a mistake.  At 

some point during the debates over the Fourteenth Amendment, John Bingham had an 

epiphany—one which altered his original views of Article IV and which caused him to 

completely rewrite his proposed amendment.   Bingham‟s ultimate position regarding the 

basic distinction between Article IV and the privileges and immunities of citizens of the 

United States is the same distinction maintained at law prior to Reconstruction.   
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For modern originalists, this is an extremely important point.  Unlike earlier theorists, 

originalists today are not focused on the private intentions and motivations of the members 

of the Thirty-Ninth Congress.  The effort is to recover the likely public understanding of 

the text which the Thirty-Ninth Congress presented for ratification.  Understanding the 

antebellum use of terms like “privileges and immunities of citizens of the United States” is 

thus important not only because it helps us understand the use of terms and phrases by the 

members of the Thirty-Ninth Congress, it also illuminates how the public likely understood 

the language of the final submitted text.   

 

But even if the language of Section One would have been understood as protecting wholly 

different rights than those protected under Article IV, this does not tell us what John 

Bingham, or the public at large, believed were the rights of citizens of the United States 

which the Fourteenth Amendment now protected against state action.  This too is a subject 

explored in Part II.  As we shall see, John Bingham insisted that Section One protected the 

rights listed in the first eight amendments to the Constitution.  Part of his epiphany, I shall 

argue, involved his realization that the words of Article IV would not accomplish his goal 

of protecting the Bill of Rights in the States.  Protecting the national Bill required language 

which declared the national privileges of citizens of the United States. 


