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A CRITICAL GUIDETO THE
SECOND AMENDMENT
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This Symposium contains a number of important articles relating to the Second Amendment to
the United States Constitution. But what many casual readers may not realize is that those
articles are smply the latest installments in what has become arich and interesting literature.
Although the Second Amendment was almost completely ignored by the academic community
for the first two centuries of its existence, the past several years have seen an explosion of
scholarship.

The reasons for that explosion are beyond the scope of this Article; they may stem in part from
the increased prominence of "gun control” debates in contemporary politics, or from the natural
tendency of constitutional law scholars to look for as yet unmined subjects for study. But for
whatever reason, the past five years or so have undoubtedly seen more academic research
concerning the Second Amendment than did the previous two hundred.

Inthis Article, | will summarize and criticize that scholarship. By doing so, | hope to serve two
purposes. First, | hope to provide readers who are unfamiliar with the literature sufficient
background to understand referencesto it in other articles on thisissue, or ssmply to consider
themselves " Second Amendment literate." Second, | hope both to criticize and to synthesize the
literature on the Second Amendment, to suggest fruitful areas for future research, and to provide
my own views on some problems that | consider particularly important. Although some aspects
of Second Amendment theory have been devel oped with a thoroughness that would surprise
those unfamiliar with the field, other aspects deserve additional study. | hope that readers of this
Article will beinspired to join in the conversation.

|. Introduction

Before addressing the body of Second Amendment scholarship, it is worth taking a moment to
put it into the context of the popular debate over gun controls and the right to bear arms.
Although it would be something of an oversimplification, it is probably fair to say that those who
support gun control have generally tended either to ignore the Second Amendment entirely or to
adopt an interpretation that leavesit essentially without effect. [1] Those opposed to gun control,
on the other hand, have naturally tended to adopt rather strong interpretations of the Second



Amendment. [2] Thisis not surprising; we see similar phenomena with regard to other parts of
the Bill of Rights. For example, it is common to find "right wing" opponents of sexual liberty
taking the position that the Ninth Amendment, [3] often cited as the root of the right to privacy
that istypicaly implicated in casesinvolving sexual freedom, [4] means nothing. Robert Bork,
for example, has described the Ninth Amendment as an "inkblot" whose meaning cannot be
deciphered, [5] and has referred to the right of privacy as a"loose canon in the law." [6]
Supporters of such sexual rights, on the other hand, tend to take rather expansive views of what
the Ninth Amendment protects. [7] Similarly, in thefield of free speech representatives of the
media seem often to believe that everything that affects their interests--almost down to the
availability of free parking near newspaper offices--implicates important First Amendment
concerns, while those opposed to, say, sexudly explicit art or flag burning tend to take a much
narrower view.

But with regard to most parts of the Bill of Rights, the ability of partisans to make extreme
constitutional arguments is limited by the existence of large bodies of judicial caselaw and
scholarly explication, which set the bounds for respectabl e discourse on the subject. In the case
of the Second Amendment, at least until afew years ago, there was no such caselaw or
scholarship. Today thereis still very little caselaw, but there is now a great deal of scholarship.
[8] So far, however, the scholarship seemsto have had lessimpact on the public debate in this
areathan in many others: instead, the debate is driven mostly by what will make good sound
bites and by what will further the direct-mail fundraising of organizations on both sides of the
issue. That may change, and if it doesit will probably be a good thing.

Perhaps surprisingly, what distinguishes the Second Amendment scholarship from that relating
to other constitutional rights, such as privacy or free speech, is that there appears to be far more
agreement on the general outlines of Second Amendment theory than exists in those other areas.
Indeed, thereis sufficient consensus on many issues that one can properly speak of a" Standard
Model" in Second Amendment theory, much as physicists and cosmologists speak of a" Standard
Model" in terms of the creation and evolution of the Universe. [9] In both cases, the agreement is
not complete: within both Standard Models are parts that are subject to disagreement. But the
overall framework for analysis, the questions regarded as being clearly resolved, and those
regarded as still open, are all generally agreed upon. Thisis certainly the case with regard to
Second Amendment scholarship. Unfortunately, despite the existence of unusually broad areas of
scholarly consensus, this literature has so far had less of adisciplinary effect on public debate
than might otherwise be hoped. Perhaps this Symposium, by increasing the awareness of general
readers, will help to remedy that problem. | will discuss this subject at greater length below.

Of course, a Standard Model among lawyers is not the same thing as a Standard Model among
physicists. For one thing, physicists can revise their theories based on new experiments and data.
Lawyers lack such opportunities. The Supreme Court is the closest thing we have to atheory-
testing device, but the Court does not really serve atheory-testing purpose. First, as | have
suggested elsewhere, prediction of Supreme Court decisions does little to validate particular
theories, given the complexitiesinvolved. [10] Second, Supreme Court decisions changein a
way that physical laws do not. It would have been perfectly proper in 1953 to argue that because
the Supreme Court had not recognized the right to integrated schools, such aright did not exist,
at least as alegally enforceable matter. [11] But such an argument would hardly have stated an



eternal truth about the Constitution, or even (as the following year proved) [12] about the
Supreme Court's view of the question. Similarly, the Supreme Court's treatment of the First
Amendment until well into this century was very similar to its treatment of the Second
Amendment up to this point. [13] Though we must al abide by the Supreme Court's decisions,
for constitutiona scholars the Supreme Court is another institution to be studied--and, frequently,
critiqued--rather than a source of final answers.

At any rate, with these caveats | will discuss what can fairly be called the " Standard Model" of
Second Amendment interpretation. | will also discuss those aspects of Second Amendment
theory that can be characterized as outside the Standard Model. | will then make some
observations of my own regarding the shortcomings of both Standard Model and non-Standard
Model theories, and will close with afew comments on the way in which the public debate over
the Second Amendment has been influenced (or not) by the scholarly literature on the subject.

1. The Standard M odel
The Second Amendment reads:

A well regulated Militia, being necessary to the security of afree State, the right
of the people to keep and bear Arms, shall not be infringed. [14]

To modern readers, at least, these words are not particularly clear. What is a"militid"? What
does it mean for one to be "well regulated"? What is a"right of the people'? What does it mean
to "keep and bear arms'? And what sort of infringements on that right are prohibited?

Until the last decade, the scholarly literature provided little guidance on this subject. Debate on
the subject took place amost exclusively in political speeches, newspaper editorias, lettersto the
editor, and the pages of gun magazines. [15] Since the publication of Don Kates seminal article
in the Michigan Law Review, [16] followed by Sanford Levinson's Yale Law Journal article
entitled The Embarrassing Second Amendment, [17] however, a scholarly debate has flourished,
with literally dozens of well-researched articles, many by eminent authors, addressing the
subject. [18] The purpose of these articles is quite specifically to answer the questions set out
above. A short summary of their conclusions follows.

A. Thelndividual Right to Keep and Bear Arms
Under the Standard Model

The Standard Modél isrooted in two main sources:. the text of the Second Amendment and its
historical underpinnings. Both are interpreted to support an individual right to keep and bear
arms. [19] The text's support is seen as straightforward: the language used, after all, is"right of
the people,” aterm that appears in other parts of the Bill of Rights that are universally interpreted
as protecting individua rights. Thus, any argument that the right protected is not one enforceable
by individualsis undermined by the text:

[To deny that the right protected is one enforceabl e by individuals] the following
set of propositions must be accepted: (1) when the first Congress drafted the Bill



of Rightsit used "right of the peopl€" in the first amendment to denote aright of
individuals (assembly); (2) then, some sixteen words later, it used the same phrase
in the second amendment to denote aright belonging exclusively to the states; (3)
but then, forty-six words later, the fourth amendment's "right of the people”’ had
reverted to its normal individua right meaning; (4) "right of the people" was
again used in the natural sensein the ninth amendment; and (5) finaly, in the
tenth amendment the first Congress specifically distinguished "the states" from
"the people," athough it had failed to do so in the second amendment. [20]

Thus, say Standard Model writers, the Second Amendment protects the same sort of individua
right that other parts of the Bill of Rights provide. To hold otherwise, these writers argue, isto do
violence to the Bill of Rights since, if one "right of the peopl€e” could be held not to apply to
individuals, then so could others. [21] Furthermore, as William Van Alstyne notes, the "right” to
which the Second Amendment refersis clearly the right "of the people, to keep and bear arms.”
[22] Thus, whatever the meaning of the Amendment's reference to a "well-regulated militia," that
reference does not modify the right recognized by the Amendment. [23]

This textual argument is aso supported by reference to history. Standard Model scholars muster
substantial evidence that the Framers intended the Second Amendment to protect an individual
right to arms. [24] Thefirst piece of evidence for this proposition is that such aright was
protected by the English Bill of Rights of 1689. [25] As such, it became one of the "Rights of
Englishmen" around which the American Revolutionariesinitialy rallied. [26] Standard Model
scholars also stress that the right to keep and bear arms was seen as serving two purposes. First,
it allowed individuals to defend themselves from outlaws of al kinds--not only ordinary
criminals, but also soldiers and government officials who exceeded their authority, for in the
legal and philosophical framework of the time no distinction was made between the two. [27]
Just as importantly, the presence of an armed populace was seen as a check on government
tyranny and on the power of a standing army. With the citizenry armed, imposing tyranny would
be far more difficult than it would be with the citizenry defensel ess.

Tench Coxe made this point in acommentary on the Second Amendment. [28] Coxe explained
the purpose of the Amendment this way:

Ascivil rulers, not having their duty to the people duly before them, may attempt
to tyrannize, and as the military forces which must be occasionally raised to
defend our country, might pervert their power to the injury of their fellow
citizens, the people are confirmed by the next article in their right to keep and
bear their private arms. [29]

Similarly, Madison himself wrote that aregular army that threatened liberty would find itself
opposed by "amilitia amounting to near a half amillion citizens with arms in their hands.” [30]
Madison contrasted the situation in Americawith that obtaining under the European
governments, whom he described as "afraid to trust the people with arms," and argued that the
new federal government need not be feared because Americans possessed "the advantage of
being armed, which the Americans possess over the people of amost every other nation.” [31]



Standard Model scholars note that these statements were echoed by similar sentiments from

other Framers, all of whom seem to have been proponents of the individual ownership of
firearms. Thomas Jefferson was a vigorous advocate of gun ownership because he believed that

it fostered both personal and societal virtue; [32] amodel constitution that he drafted for Virginia
in 1776 included a provision guaranteeing that "[n]o Freeman shall be debarred the use of arms
[within hisown lands].” [33] Similarly, Anti-Federalist Patrick Henry agreed, stating that "The
great object isthat every man be armed. . . . Every onewho is able may have agun.” [34]

Thus, the right to keep and bear arms was considered an essential form of protection not just for
home and hearth, but also against government tyranny. It can be understood as yet another of the
forms of division of power that the Framers created to protect citizens liberties. It is
commonplace to note that the Framers divided power within the federa government, by
apportioning it among three branches, and that the Framers divided government power in general
by splitting it between the federal government and the governments of the states. But under the
Standard Model approach it isfair to say that the Framers divided power yet another way, by
ensuring that the citizenry possessed sufficient military power to offset that of the Federal
government. Such adivision makes sensein light of such other Constitutional language as the
Preambl €'s statement that the authority of the government comes from the people, and the similar
statement in the Tenth Amendment. [35] If the federal and state governments are merely agents
of the people, it islogical that the people would be reluctant to surrender a monopoly on military
power to their servants, for fear that their servants might someday become their masters. [36]

This was certainly the view of commentators throughout the nineteenth century. As Justice
Joseph Story wrote in his Commentaries on the Constitution:

Theright of the citizens to keep and bear arms has justly been considered as the
palladium of the liberties of arepublic, sinceit offers a strong moral check against
the usurpation and arbitrary power of rulers, and will generally, even if these are
successful in the first instance, enable the people to resist and triumph over them.

[37
Influential nineteenth-century scholar Thomas Cooley made the same point:

Theright of the people to bear armsin their own defence, and to form and dril
military organizationsin defence of the State, may not be very important in this
country, but it is significant as having been reserved by the people as a possible
and necessary resort for the protection of self-government against usurpation, and
against any attempt on the part of those who may for the time be in possession of
State authority or resources to set aside the constitution and substitute their own
rule for that of the people. Should the contingency ever arise when it would be
necessary for the people to make use of the armsin their hands for the protection
of congtitutiona liberty, the proceeding, so far from being revolutionary, would
bein strict accord with popular right and duty. [38]

This point is the key underpinning of the standard model's approach. The right to keep and bear
arms exists in the people because it is their for their own protection. Note Cooley's distinction



between the people's "own defence” and the "defence of the state.” This distinction carries with it
the clear implication that "the peopl€" and "the state”" are not the same thing.

B. The Militia and the People

One modern critic of the Standard Model, Dennis Henigan of the Center to Prevent Handgun
Violence, dismisses this basis for the Second Amendment. Henigan describes what | call the
"Standard Model" as the "insurrectionist theory" of the Second Amendment. [39] According to
Henigan, it is absurd to believe that the Framers intended to include aright of revolution in the
Consgtitution. [40] Henigan's argument suffers from a number of problems, not least of whichis
that in fact the Framers did seem to believe in just such aright. Aside from the passages quoted
above, the 1794 Tennessee Constitution, which was adopted just after the adoption of the Bill of
Rights and which Thomas Jefferson is said to have described as "the least imperfect and most
republican of the state constitutions,” [41] contains an explicit recognition of the right--and in
fact the duty--of citizensto rebel against atyrannical government. Article |, Section 1 of the
Tennessee Constitution provides:

That al power isinherent in the people, and all free governments are founded on
their authority, and instituted for their peace, safety, and happiness; for the
advancement of those ends they have at al times, an unalienable and indefeasible
right to alter, reform, or abolish the government in such manner as they may think

proper. [42]
Articlel, Section 2 provides:

That government being instituted for the common benefit, the doctrine of non-
resistance against arbitrary power and oppression is absurd, slavish, and
destructive of the good and happiness of mankind. [43]

One could hardly ask for amore explicit endorsement of an "insurrectionist theory" than this.
Nor is Tennessee the only state whose constitution dates from the period of the Framing and
contains such a provision. [44] And, of course, the Declaration of Independence states the same
theory. [45] So the argument that a constitutional right of revolt was unthinkable or absurd to the
Framers contradicts some rather obvious historical evidence to the contrary. That should come as
no surprise, really, when we remember that the Framers were, after al, revolutionaries
themselves.

Nonetheless, thereis that troubling language about the "well regulated militia." The Second
Amendment does contain a preambl e of sorts, and although there seems little enthusiasm for
paying attention to the Preambl e to the Constitution itsalf, [46] criticism of arguments in favor of
apersonal right to bear arms always seems to turn on that point. The argument is that because the
Second Amendment opens with the words, "A well regulated Militia, being necessary to the
security of afree State," it must therefore not protect aright that can be asserted by individuals.
Standard Model scholars disagree. Once again, we will look first at the text, then at the historical
circumstances surrounding it.



First, as William Van Alstyne points out, the "right of the people" described in the Second
Amendment is "to keep and bear arms,” not to belong to amilitia.

Rather, the Second Amendment adheres to the guarantee of the right of the people
to keep and bear arms as the predicate for the other provision to which it speaks,
i.e., the provision respecting a militia, as distinct from a standing army separately
subject to congressional . . . contral. . . . In relating these propositions within one
amendment, moreover, it does not disparage, much less does it subordinate, "the
right of the people to keep and bear arms.” To the contrary, it expressly embraces
that right and indeed it erects the very scaffolding of afree state upon that
guarantee. It derives its definition of a well-regulated militia in just thisway for a
"free Sate": The militiato be well-regulated is amilitiato be drawn from just
such people (i.e., people with aright to keep and bear arms) rather than from
some other source (i.e., from people without rights to keep and bear arms). [47]

In other words, the right to keep and bear arms is not subordinate to the purpose of having a
militia--the notion of a"well regulated militia" is subordinate to the purpose of having an armed
citizenry. [48] Furthermore, Van Alstyne points out, the reference in the Second Amendment's
opening clause is "an express reference to the security of a'free state." It is not areference to the
security of THE STATE." [49] Thus, the purpose of the Second Amendment isto ensure an
armed citizenry, from which can be drawn the kind of militiathat is necessary to the survival of a
free state.

Thereis other textual support aswell. Significantly, Madison's own proposal for integrating the
Bill of Rightsinto the Constitution was not to add them at the end (as they have been) but to
interlineate them into the portions of the original Constitution they affected or to which they
related. [50] If he had thought the Second Amendment would alter the military and/or militia
provisions of the Constitution he would have interlineated it in Article |, Section 8, near or after
clauses 15 and 16. [51] Instead, he planned to insert the right to arms with freedom of religion,
the press and other personal rightsin Section 9 following the rights against bills of attainder and
ex post facto laws. [52] This too supports the notion that the Second Amendment isn't about
making the state militarily strong (an odd function for one-tenth of the Bill of Rights), but about
protecting the rights of people in the same fashion as those other provisions.

Standard Model scholars cite ample historical evidence to support this reading of the text. These
range from statements of the Framers concerning the makeup of the militia, such as George
Mason's "Who are the militia? They consist now of the whole people,” [53] to contemporaneous
legal documents, such as the Virginia Constitution of 1776, which describes "a well-regulated
militia, composed of the body of the people,” [54] to historical analysis of the colonial militiaas
it developed from English practice. [55] As Standard Model writers report, arms-bearing began
asaduty, and continued as aright. [56] Citizens were required to possess arms suitable for
militia service, and were liable to show up for inspection from time to time to prove that they
possessed them and knew how to use them, and to receive training in militiatactics. A "well
regulated militia" was thus one that was well-trained and equipped; not one that was "well-
regulated” in the modern sense of being subjected to numerous government prohibitions and
restrictions. [57]



Thus, under the Standard Model's interpretation, the language "well regulated militia" isnot a
limitation on the right of the people to keep and bear arms, but an outgrowth of that right. As
Don Kates describes matters, "[t] hus, the amendment's wording, so opague to us, made perfect
sense to the Framers: believing that a militia (composed of the entire people possessed of their
individually owned arms) was necessary for the protection of afree state, they guaranteed the
people's rights to possess those arms.” [58] Kates concludes this passage by stating that "[a]t the
very least, the Framers' understanding of 'militia casts doubt on an interpretation that would
guarantee only the state's right to arm organized military units." [59]

C. The Standard Model: A Summary

The picture that emerges from this scholarship is a coherent one, consistent with both the text of
the Constitution and what we know about the Framers' understanding. The purpose of the right to
bear armsistwofold: to allow individual s to protect themselves and their families, and to ensure
abody of armed citizenry from which amilitia could be drawn, [60] whether that militia's role
was to protect the nation, or to protect the people from atyrannical government. Professor
Malcolm writes:

[T]he Second Amendment was meant to accomplish two distinct goals, each
perceived as crucia to the maintenance of liberty. First, it was meant to guarantee
the individua's right to have arms for self-defence and self-preservation. Such an
individual right was alegacy of the English Bill of Rights. Thisisalso plain from
American colonia practice, the debates over the Constitution, and state proposals
for what was to become the Second Amendment. . . .

The second and related objective concerned the militia, and it is the coupling of
these two objectives that has caused the most confusion. The customary American
militia necessitated an armed public, and Madison's original version of the
amendment, as well as those suggested by the states, described the militiaas
either "composed of" or "including” the body of the people. A select militiawas
regarded as little better than a standing army. [61]

The mainstream scholarly interpretation of the Second Amendment--what | have been calling the
Standard M odel--has thus succeeded in making clear the meaning of atext that many modern
readers may find unclear. Thisisno small accomplishment. It also provides many useful answers
to questions that may occur to some readers, answers that | will summarize here.

1. The National Guard

One commonplace assertion of newspaper editorialists and others who discuss the Second
Amendment in the popular pressisthat the National Guard isthe "militia" protected by that
Amendment. Thisis clearly wrong. As mentioned above, the "militia’ referred to in the Second
Amendment was to be composed of the entire populace, for only such abody could serve asa
check on the government. [62] Indeed, both English and American history had led Americansto
be very suspicious of "select” militias. [63] Such bodies, composed of those deemed politically
reliable by authorities, had played unfortunate rolesin the past, [64] and were regarded with the



same suspicion as standing armies. As one scholar notes, the Framers' references to select
militias were "strongly peorative.” [65]

Today's National Guard, which might more properly be thought of as "troops" than "militia"
anyhow, [66] isavery select militiaindeed, and can hardly be expected to substitute for the
"whole body of the people." The National Guard was never designed to resist atyrannical
government. Rather, the National Guard was created in response to the perceived shortcomings
of the militia as an offensive force; there were repeated incidents in which the militiarefused to
invade Canada, Mexico, and various other locations, or in which federal attempts to so employ
the militiawere held illegd. [67]

Under the current system, National Guard officers have dual status: they are both members of the
State Guard and members of the federal armed forces. [68] They are armed, paid, and trained by
the federal government. [69] They can be called out at will by the federal government, and such
call-outs cannot be resisted, in any meaningful fashion, by them or by their states. [70] They are
subject to federal military discipline on the same basis as members of the national government's
armed forces. [71] And they are required to swear an oath of loyalty to the United States
government, aswell asto their states. [72] As one military officer writes:

By providing for amilitiain the Constitution, the Framers sought to strengthen
civilian control of the military. They postulated that a militia composed of citizen-
soldiers would curb any unseemly ambitions of the small standing army. Today's
National Guard is often perceived as the successor to the militia, and observers
still tout the Guard's role as the ultimate restraint on the professional military.

Thereality, however, is much different. Today's national guard is avery different
force from the colonia-eramilitia. With 178,000 full-time federal employees and
amost all of its budget drawn from the federal government, the National Guard is,
for al practical purposes, afederal force. Indeed, one commentator concluded that
it isvery much akin to the "standing army" against which the Founding Fathers
railed. [73]

It isthus difficult to argue that the "militia’ referred to in the Second Amendment is merely
today's National Guard, or, for that matter, any other select governmental body. [74] As
Professor Malcolm states, "[t]he argument that today's National Guardsmen, members of a select
militia, would constitute the only persons entitled to keep and bear arms has no historical
foundation." [75] At any rate, one need look no further than the statute books to see that such an
assertion isincorrect: the National Guard and the militia are distinct entities. [76] At both the
federal and state levels, the "unorganized militia" is defined as essentially the entire population
except for the old and the very young--with the difference that many states include women. [77]
Furthermore, of course, neither the National Guard nor any institution much like it existed at the
time of the framing. As Standard Model scholars point out, this makes any argument that the
Second Amendment merely protects the National Guard untenable.

2. What Weapons are Protected?



Discussion of the right to keep and bear arms seemsto lead inevitably to questions of whether
the existence of such aright necessitates the right to own, for instance, a howitzer or a nuclear
weapon. Writers adhering to the Standard Model, which stresses fidelity to the purposes and
history of the Second Amendment, have arrived at fairly convincing answers to such questions
by drawing on those sources. [78]

Theright to keep and bear arms is no more absolute than, say, the right to free speech. Just as the
demand "your money or your life" is not protected by the First Amendment, so the right to arms
is not without limits. But the right to arms is no more undone by this fact than freedom of speech
is undone by the fact that that right is not absolute either.

Mainstream scholars of the Second Amendment draw limits from the text and from the purpose
of the provision. [79] Textually, the language "keep and bear arms’ is interpreted as limiting the
arms protected to those that an individual can "bear"--that is, carry. [80] This fact, together with
the fact that the right is seen as one pertaining to individuals, leaves out large crew-served
weapons such as howitzers, machine guns, nuclear missiles, and so on. Presumably individuals
(if wealthy and eccentric enough) could "keep" such weapons, but they could not "bear" them.

[81]

Because one purpose of theright isto allow individuals to form up into militiaunits at a
moment's notice, the kinds of weapons protected are those in genera military use, or those that,
though designed for civilians, are substantialy equivalent to those military weapons. [82]
Because another purpose is the defense of the home, Standard Model writers aso import
common-law limitations on the right to arms, as they existed at the time of the framing. [83]
Under the common law, individuals had aright to keep and bear arms, but not such arms as were
inherently a menace to neighbors, or that had an unavoidable tendency to terrify the community.
Thus, weapons such as machine guns, howitzers, or nuclear weapons would not be permitted.
[84] Note however that the much-vilified "assault rifle€" would be protected under this
interpretation--not in spite of its military character, but because of it. The "recreationa and
sporting uses" often cited by both sides in the contemporary gun control debate, on the other
hand, are not relevant. They are cited by those who favor gun control in the hopes of not
arousing the fears of hunters and target shooters, and by those who oppose gun control in the
hopes of mobilizing those same groups. But they have nothing to do (directly) with the purpose
of maintaining an armed citizenry. Recreation and sport, to the extent they are protected at all,
are covered only penumbrally; the Second Amendment is not about sport or recreation. [85]

3. Who Has a Right to Keep and Bear Arms?

Despite the claims of some prominent gun-lobby spokespersons, and of a vast number of radio
talk show callers, the Standard Model interpretation of the Second Amendment does not
guarantee aright to keep and bear arms for everyone. The right to arms aways extended beyond
the core membership of the militia, encompassing those (like women, seamen, clergymen, and
those beyond the upper age for militia service) who could not be called out for militiaduty. But
Standard Model scholars tend to stress that in



classical republican political philosophy, the concept of aright to arms was
inextricably and multifariously tied to that of the "virtuous citizen." Free and
republican institutions were believed to be dependent on civic virtu which, in turn,
depended upon each citizen being armed--and, therefore, fearless, self-reliant, and
upright. Since possession of arms was the hallmark of a citizen's independence,
the ultimate expression of civic virtu was his defensive use of arms against
criminals, oppressive officials, and foreign enemies alike. One implication of this
emphasis on the virtuous citizen is that the right to arms does not preclude laws
disarming the unvirtuous (i.e. criminals) or those who, like children or the
mentally unbalanced, are deemed incapable of virtue. [86]

Thus, felons, children, and the insane were excluded from the right to arms precisely as (and for
the same reasons) they were excluded from the franchise--though some (women for example)
who lacked the right to vote nonethel ess possessed the right to arms. [87] Nonetheless, the
franchise and the right to arms were "intimately linked" in the minds of the Framers and of prior
and subsequent republican thinkers. [88]

This means that the right to arms does not extend to minors, so that the "Gun Free School Zones
Act" overturned in United States v. Lopez, [89] does not violate the Second Amendment, at |east
as applied to schoolchildren. Nor does the right extend to felons or the insane. [90] Furthermore,
licensing laws, background checks, and waiting periods--so long as al are reasonable and not
simply covert efforts at restricting the availability of gunsto those who qualify [91] --do not
violate the right, arguments of overzealous gun enthusiasts to the contrary notwithstanding. After
all, the "well regulated militia" of which every citizen was presumed a part included the
necessity of showing up occasionally in person to prove that one possessed the necessary
weapons and knew how to use them. [92] If that could be required, then it is hard to argue that
citizens cannot be required to fill out aform or two. [93] Similarly, laws regulating the wearing
of arms are generally regarded as acceptable under the Standard Model, athough thereis some
dispute on this subject. [94] The more popular view is that the term "keep" refersto owning arms
that are kept in one's household; the term "bear” refers to the bearing of arms while actually
taking part in militia duties. [95] Thus,

[t]he amendment's language was apparently intended to protect the possession of
firearms for all legitimate purposes, but to guarantee the right to carry them
outside the home only in the course of militia service. Outside that context the
only carrying of firearms which the amendment appears to protect is such
transportation asisimplicit in the concept of aright to possess--e.g., transporting
them between the purchaser or owner's premises and a shooting range, or agun
store or gunsmith and so on. [96]

In this light, whatever the asserted benefits of laws that alow citizensto carry weapons freely,
the Standard Model stresses that there is no Second Amendment right to do so--though there
may, of course, be Fourteenth Amendment rights not to be discriminated against in the granting
of any such licenses a state may choose to permit. [97]

4. Have Times Changed?



Another argument frequently heard isthat the Second Amendment is militarily obsolete. The
argument is that lightly-armed civilians simply cannot defend themselves against a modern army,
and that as aresult an armed citizenry would not serve as aremedy for, or even a deterrent
againgt, atyrannical government. [98] Thus, the Second Amendment should not be taken
serioudly, evenif it isadmitted that it was intended to protect an armed citizenry in precisely the
fashion described in the Standard Model.

It is hard to know what to say about this argument. First, of course, it is something of an act of
faith to believe that any constitutiona right will ultimately protect against atyrannical
government. As theinterned American citizens of Japanese descent learned, the Bill of Rights
provided them with little protection when it was needed. [99] And, of course, thereisno
guarantee that a free press will prevail over the long term either. Certainly some tyrannies have
arisen in nations where press freedom existed--Weimar Germany, for example. Y et we do not
generally require proof of efficacy where other Constitutional rights are concerned, so it seems a
bit unfair to demand it solely in the case of the Second Amendment.

At any rate, the argument that irregulars with light arms are ineffective against modern armies--
though no doubt pleasing to the self-esteem of military professionals--is not especialy
compelling based on the facts. As | write this article, the Red Army, which many analysts once
thought capable of cutting through the armies of Western Europe like a knife through cheese, is
finding itself sorely tried by theirregulars of the self-proclaimed Chechen Republic. Though
most observers predict eventual victory for the Russian armed forces, some believe that the
fighting will bring down the Y eltsin government, and pretty much everyone agrees that this will
make the Russian authorities less likely to crack down in the same fashion again: it has just been
too expensive. [100] Similarly, arecent peasant revolt in Chiapas left the Mexican army and
authorities looking rather bad. [101] In my lifetime, we have seen modern armies defeated or
embarrassed by lightly armed irregulars from Vietnam, to Afghanistan, to Lebanon to Somalia. It
thus seems rather believable that an armed citizenry could frustrate tyranny, or at least make
woul d-be tyrants weigh the high costs against the dubious benefits of, say, amilitary coup. [102]

5. 1stheRight Worth the Cost?

Thefina popular argument against a Second Amendment right to keep and bear armsis that,
regardless of what the right is supposed to accomplish, it is sSimply too expensive. That is, with
all of the violence in America, the cost of having guns readily available exceeds any benefit that
an armed citizenry might provide.

My usual response to such argumentsisthat as a professor of constitutional law | am as
sublimely indifferent to the question of whether the availability of gunsleadsto crime as| am to
the question of whether pornography causes sexual offenses. In either case, the Constitution has
spoken, and that is enough. Such consequential concerns may be relevant to, say, the question of
whether to repeal the First or Second Amendments, but they should certainly have norolein
how we interpret or apply them. | thus leave argument about these topics to criminologists and
the like. [103]



At any rate, Standard Model theorists stress that if we are going to let worries about costs and
benefits affect our interpretation of constitutional rights, we ought to be consistent. [104] As
Professor Levinson putsit:

If one does accept the plausibility of any of the arguments on behalf of a strong
reading of the Second Amendment, but, neverthel ess, rejects them in the name of
social prudence and the present-day consequences produced by finicky adherence
to earlier understandings, why do we not apply such consequentialist criteriato
each and every part of the Bill of Rights? As Ronald Dworkin has argued, what it
means to take rights serioudly is that one will honor them even when thereis
significant social cost in doing so. If protecting freedom of speech, the rights of
criminal defendants, or any other part of the Bill of Rights were always (or even
most of the time) costless to the society asawhole, it would truly be impossible
to understand why they would be as controversial asthey are. The very fact that
there are often significant costs--criminals going free, oppressed groups having to
hear viciously racist speech, and so on--helps to account for the observed fact that
those who view themselves as defenders of the Bill of Rights are generally
antagonistic to prudential arguments. Most often, one finds them embracing
versions of textual, historical, or doctrinal argument that dismiss as almost crass
and vulgar any insistence that times might have changed and made too
"expensive" the continued adherenceto agiven view . .. Yet one finds that the
tables are strikingly turned when the Second Amendment comes into play. Here it
is"conservatives' who argue in effect that socia costs areirrelevant and
"liberals" who argue for anotion of the "living constitution” and "changed
circumstances' that would have the practical consequence of removing any real
bite from the Second Amendment. [105]

Hypocrisy, on both left and right, is the small coin of constitutional debate, at |east when one
leaves behind journals with footnotes and enters the realm of Op/Ed pundits and television
talking heads. But the Constitution, and particularly the Bill of Rights, isnot a buffet line from
which we can take those items that ook appetizing while leaving behind those that do not
appedl. It isapackage deal. Thus, arguments that disfavored rights should be balanced away
while favored rights should be retained should be recognized for what they are. On the other
hand, arguments that all of the Bill of Rights should be jettisoned when inconvenient, though
intellectually honest, should also be rejected, in my opinion. The Bill of Rights does not exist to
make it easy for us to do what we want. It exists to make it hard for us to do what we shouldn't.

6. Failure of a Condition Precedent

There is one argument against giving present day meaning to the Second Amendment that cannot
be dealt with quite so easily. That is David Williams' argument in his The Terrifying Second
Amendment. [106] Williams neither dismisses the Standard Model nor argues that regardless of
its reasoning its conclusions should be dismissed. Instead, Williams criticizes the right to keep
and bear arms from within the Standard Model's framework.



In short, Williams agrees that the Framers intended the militia to be universal, and that the
National Guard is not the "well regulated militia" that the Second Amendment envisions. [107]
Williams writes:

Those who support a states rights view of the militia seek to identify the
Amendment's militiawith the National Guard. The guard, however, is a select
body, only afraction of the population. . . .

The universal militia, by contrast, was the people under another name; it could not
turn against the people because it was the people. Asthe National Guard is not
universal, it cannot serve as a substitute. [108]

Unlike others who work within the Standard Model, however, Williams does not see the Second
Amendment as creating an individual right to keep and bear arms in today's society. [109] He
believes this for two reasons. First, gun owners are no more "universal" than the Nationa Guard-
-that is, although some people in every demographic category own guns, gun owners are
disproportionately white, middle-class men, especially from the South. [110] Thus, gun
ownership represents not a universal classification, but merely another division within society.
[111] "Such people," he writes, "may believe that their welfareis equivalent to the common
good, but it is not. If we have an armed revolution, it will be in the interests of these citizens, not
of the population asawhole." [112]

Second, Williams argues that the ideal of the militiawas founded on notions of public service
and widespread virtue that are not present today. In the absence of these "conditions precedent,"
the basic purpose of the Second Amendment cannot be fulfilled. | am sorry to say that thereis
something to this argument. One way of understanding it isto look at the other Constitutional
institution most like the militia: the jury. Although the ideal and function of the jury are based on
the kinds of notions of universal representation and service that also underlie the militia, no one
familiar with the actual operation of the jury system thinksthat it is either universal or
representative. In asociety that findsit hard to get citizensto show up for jury duty, it is perhaps
too much to expect that they will show up for militia service.

But that is the problem with Williams' analysis: it is one of those arguments that "proves too
much." If the failure of universality and publicspiritedness means that the Second Amendment's
rights are now passe, then it is hard to see why the jury system should not go too. Y et we still
take theright of trial by jury quite seriously, even if the citizenry is not very good at meeting its
obligations. And efforts to address this problem tend to revolve around ways of making citizens
show up for jury duty, rather than abolishing the jury. There seems no good reason to treat
militia service differently.

The sameistrue for universality of gun ownership. | will take as true Williams' assertion that
gun-owners are disproportionately white Southern males, though in doing so | can't help
recalling Humphrey Bogart's famous statement in Casablanca that there are some sections of
New York City that it would be safer not to invade. [113] But thereis a solution to that problem,
too: If gun ownership is essentia to give the Second Amendment meaning, then simply require
everyone to own agun (and to go through the necessary training to use it responsibly). That isn't



such astretch, redly, asit is precisely what the first Congress did to ensure just the universality
that Williams considers so important. It did so by passing the Militia Act of 1792. [114] That act
established a"Uniform Militia throughout the United States,” consisting of every able-bodied
mal e citizen between the ages of 18 and 45 and provided

[t]hat every citizen so enrolled and notified, shall, within six months thereafter,
provide himself with a good musket or firelock, a sufficient bayonet and belt, two
gpare flints, and a knapsack, a pouch with abox therein to contain not less than
twenty-four cartridges, suited to the bore of his musket or firelock, each cartridge
to contain a proper quantity of powder and ball: or with a good rifle, knapsack,
shot-pouch and powderhorn, twenty balls suited to the bore of hisrifle, and a
quarter of a pound of powder, and shall appear, so armed, accoutred and provided,
when called out to exercise, or into service, except, that when called out on
company daysto exercise only, he may appear without a knapsack. [115]

Asthis action of the first Congressillustrates, such an approach is far more consistent with the
Second Amendment than simply ignoring it would be. That we have fallen away from the
Framers' idedls, after al, may be more of areflection on us than on them. Furthermore, universal
militia service might even help to reestablish the kind of civic virtue that all of us wish were
present today. [116] After decades of steadily increasing gun control, mandatory gun ownership
might seem abit hard to swallow, but in truth there is more historical precedent in this country
for the requirement to own a gun than for a prohibition against doing so. [117]

Please note that neither 1, nor any Standard Model scholar of whom | am aware, argues that
individual gun ownership should be made mandatory. However, if the complaint isthat less-
than-universal gun ownership renders the Second Amendment meaningless, then this answer
does tend to present itself rather forcefully. And while universal armament might be hard to
accomplish, it isunlikely to be any harder than universal disarmament, based on the experience
of gun control efforts over the last several decades. Note too that the Standard Model does not
support what Don Kates correctly calls "the gun lobby's obnoxious habit of assailing all forms of
regulation on Second Amendment grounds.” [118] Under the Standard Model there are important
[imits on who may keep and bear arms, and on what kind of arms may be owned. But unlike the
arguments of either the rabid pro- or antigun lobbies, the Standard Model draws its conclusions
from the text, history, and structure of the Constitution in a principled way. These principles do
not make Standard Model conclusions right as a matter of social policy--we remain free to
decide, as we havein the past, that the Constitution is sufficiently wrong on an issue to be worth
amending [119] --but they do make Standard Model conclusions formidable as a matter of
constitutional law.

II1. The States' Right M odel

No discussion of the Second Amendment would be complete without at |east some reference to
the other competing model of Second Amendment interpretation, the "states right” or "collective
right" moddl. In short, this alternative model provides that the Second Amendment protects not a
right of individuals, but only aright of the States. Thus, the right protected is simply the right of
states to have a"well regulated militia."



The most obvious flaw of this theory is the failure of its own proponentsto takeit seriously. As |
argue at much greater length elsewhere, [120] a "states rights" interpretation of the Second
Amendment would do far more than is generally advertised. The states' rights theory is normally
brought out as part of an argument that the Second Amendment does not provide an individual
right to keep and bear arms; such aright, it isargued, exists only as part of a state militia. The
purpose of such militiasisto maintain a military counterweight to the federal government's
standing army, and the right is thus assertable only by states, not individual citizens.

For example, gun-control activist Dennis Henigan [121] writes that " The purpose of the [ Second]
Amendment was to affirm the people's right to keep and bear arms as a state militia, against the
possihility of the federal government's hostility, or apathy, toward the militia." [122] He
describes his interpretation of the Second Amendment as providing "that the Second Amendment
guarantees aright of the people to be armed only in service to an organized militia," [123] and
argues that James Madison interpreted the Amendment as ensuring

that the Constitution does not strip the states of their militia, while conceding that
astrong, armed militiais necessary as a military counterpoint to the power of the
regular standing army. . . . Madison saw the militia as the military instrument of
state government, not simply as a collection of unorganized, privately armed
citizens. Madison saw the armed citizen as important to liberty to the extent that
the citizen was part of amilitary force organized by state governments, which
possesses the people's ‘confidence and affections,’ and 'to which the people are
attached.' Thisis hardly an argument for the right of people to be armed against
government per se. [124]

In Henigan's view, which seems representative of the "states' rights" camp, [125] the purpose of
the Second Amendment isto guarantee the existence of state military forces that can serveasa
counterweight to a standing federal army. Thus, it seems fair to say, the scope of any rights
enjoyed by the states under the Second Amendment would be determined by the goal of
preserving an independent military force not under direct federa control.

But the existence of such aright on the part of states would be avery big deal, going far beyond
the abolition of any direct protection for individuals under the Second Amendment. If states
possess a constitutional right, as against the federal government, to maintain militias (or "state
armies" asformer Chief Justice Burger calls them) then the Second Amendment works a pro
tanto repea of many of the restrictions on state military power contained in Article I, Section 10
of the Constitution. Furthermore, if states have aright to maintain their own militias,
independent of federal control, then they obviously must have the right to equip those militias as
they see fit. Otherwise, the "right” would be meaningless, as the federal government could, by
regul ating weaponry, render the counterweight ineffectual.

Since many states would balk at spending the money to buy guns for their citizens, quite afew
might do what Congress did in 1792: require (or at least permit) their citizens to own military-
type weapons, perhaps even including machine guns, howitzers, and the like. [126] If they did
so, federal gun-control laws would necessarily be preempted, since otherwise the state right
would mean nothing. So the states' rights interpretation necessarily leads to a power on the part



of states to nullify federal gun control laws simply by allowing their citizens to possess weapons
as part of amilitia. Note again that the Congressional power to supervise the arming and training
of the militia, contained in Article I, Section 10 clause 16 would have to be viewed as modified
by the Second Amendment if we are to give the states' rights interpretation meaning.

One might try to avoid this problem by simply declaring that the National Guard is the "militia"
that the states have aright to maintain, but this argument has two problems. First, for reasons set
out above, [127] it is pretty obviously not true. Second, if the National Guard is the militia, then
it isunconstitutional under the Second Amendment because it is not sufficiently independent.
After al, an ingtitution that is to serve as a counterweight to the federal standing army can hardly
fulfill that function if it is as thoroughly dominated by the federal government as the present-day
National Guard is. Whatever the National Guard is, it isnot a"state army." It is, rather, a
federally funded and controlled force with a (very) thin facade of state control. [128] The
Supreme Court so reasoned in Perpich v. United Sates. [129] In Perpich, the Supreme Court
addressed the question of what limitations are imposed on the National Guard under the militia
clauses. [130] The question before the Court was whether state governors could prevent their
National Guard units from being sent abroad for controversial training missionsin Central
America [131] In short, the Court concluded that Congress' powers to raise armies and make
war, rather than its militia powers, were implicated. [132] While not dispositive on the issue we
are discussing--the Court did not discuss the Second Amendment at all--this case suggests that
the National Guard should be viewed constitutionally asit redly is-as afederal, not a state,
army.

Furthermore, the states' right theory is based on a discredited (and always unsound) notion of
relationships within our federa system. Under the classical view of the Constitution, authority is
delegated by the people to two kinds of governments, state and federal. State governments are
not creations of the federal government, nor is the federal government the creature of the states.
Both exercise authority delegated to them by the true sovereigns, the people. [133] Thereal
guestion to be asked in assessing any governmental action is whether that action is consistent
with the authority delegated by the people, or whether it exceeds that authority and is thus ultra

vires. [134]

But there is another view. In this view, the state governments represent the "real” governments of
the people. The federal government exists as a somewhat mistrusted agent of the states, with
states retaining the power to protect their people (and themselves) by checking the actions of the
federal government where necessary to prevent overreaching. This seemsto be the view
embodied by the states' rights interpretation, in which "state armies” are set against the federal
government, and in which state legislators retain the power to nullify federal firearmslaws that
would otherwise frustrate state prerogatives. [135]

If applied across the board, this view would have rather dramatic consequences, going far
beyond those outlined above. States' rights, and a view of state governments as interposed
between the federal government and their citizens, after all, formed the core of the losing
argument in Brown v. Board of Education [136] --and, for that matter, of the Civil War. [137]
Yet if we are to decide that the Second Amendment embodies this general theory of the relations
between the state and federal governments, there seems no reason to assume that the Framers had



different intentions elsewhere in the same Constitution. Thus, unless we are to be entirely
incoherent, we must seriously consider rethinking constitutional history all the way back to
Brown, and indeed to McCulloch v. Maryland. [138] Yet it seems unlikely that we will be
willing to go that far.

The view of states as the primary constituents of our Constitution, though it has an ancient (if not
always honorable) history, is not one that enjoys great esteem or adherence today given the past
circumstances of itsinvocation. Nor isit particularly consistent with either the language or the
history of the Constitution. State's rights theorists make much of the Second Amendment's
"preamble,” but the Constitution's Preamble, after all, states that the Constitution was ordained
and established by "We the People,” not "We the States." [139] Furthermore, the Constitution
was ratified by specia conventions of the people, not by state legislatures. [140]

These are rather important issues, but they have not been raised, much less addressed, by the
proponents of the states' rights theory. It is no accident that most of those writers are not
practicing academics, but politicians and issue-oriented activists. [141] If | may mix my
scientific metaphors, the states' rights theory may be analogized to "creation science,” a
mishmash of unconnected observations and non sequiturs intended to compete with the theory of
evolution. "Creation science" is not redly science at al, of course: it isjust a propagandatool for
those of certain religious persuasions in the public-relations battle against evolutionary theory.
Realizing that it takes a theory to kill atheory, they came up with one of their own. But "creation
science" does not work from the bottom up, synthesizing research into a coherent approach. It
works from the top down, starting with its conclusions and looking for evidence that supports
them whether or not it forms a consistent whole. [142] Similarly, the states' rights interpretation
of the Second Amendment, which pays little attention to text, history, or structural sense, is not
really constitutional law. It issimply a slogan.

That is probably why advocates of the states' rights theory are short on specific historical
evidence. As Stephen Halbrook putsiit:

In recent years it has been suggested that the Second Amendment protects the
"collective" right of states to maintain militias, while it does not protect the right
of "the peopl€" to keep and bear arms. If anyone entertained this notion in the
period during which the Constitution and Bill of Rights were debated and ratified,
it remains one of the most closely guarded secrets of the eighteenth century, for
no known writing surviving from the period between 1787 and 1791 states such a
thesis. [143]

Indeed, as Don Kates points out, the states' rights theory did not appear until this century, when it
seemed necessary to uphold gun control laws--primarily intended to disarm black people and
immigrants--against Second Amendment challenge. [144]

At atime when the mainstream white Anglo-Saxon leadership felt threatened by immigrants,
gun-control laws such as New Y ork's Sullivan Law were intended to addressits fears. In the face
of an unprecedented wave of immigration, largely made up of those whom Americans of
Northern European descent found strange and threatening, Framing-erafaith in an armed



citizenry and in the sovereignty of the people failed. In fact, as James Fallows reports, many at
the time felt that "[t]hose Italians and Greeks and Jews looked so different and disturbing" [145]
that many were driven to adopt the nativist position that such immigrants could never become a
real part of American society because "'races may change their religions, their form of
government, and their languages, but underneath they may continue the PHY SICAL, MENTAL,
and MORAL CAPACITIES and INCAPACITIES which determine the REAL CHARACTER of
their RELIGION, GOVERNMENT, and LITERATURE." [146] According to Fallows, this
concern led to an increased interest in tests and licensing for the professions as a means of
keeping immigrants out. [147] It also led to an increased interest in licensing firearms.

As David Kopel writes:

New Y ork State passed the 1911 Sullivan Law to license handguns while the New
York Tribune complained about pistols found "chiefly in the pockets of ignorant
and quarrelsome immigrants of law-breaking propensities* and condemned "the
practice of going armed . . . among citizens of foreign birth." The New York Times
noted the affinity of "low-browed foreigners" for handguns. Even before the
Sullivan Law, the New Y ork City police had been canceling pistol permitsin the
Italian sections of the city. . . . In thefirst three years of the Sullivan Law, 70
percent of those arrested had Italian surnames. [148]

Nor was New Y ork the only state to follow this approach; in fact, it was widespread wherever
"out" groups frightened the establishment. In the West, it was Chinese and Japanese immigrants
[149] who frightened the establishment into enacting restrictive gun laws; in the South it was
Americans of African descent. [150] Indeed, one Floridajudge went so far as to write about
Florida's weapons law that:

I know something of the history of thislegislation. The original Act of 1893 was
passed when there was a great influx of negro laborersin this State drawn here for
the purpose of working in the turpentine and lumber camps. The same condition
existed when the Act was amended in 1901 and the Act was passed for the
purpose of disarming negro laborers and to thereby reduce the unlawful
homicides that were prevaent in turpentine and saw-mill camps and to give the
white citizens in sparsely settled areas a better feeling of security. The statute was
never intended to he applied to the white population and in practice has never
been so applied. [151]

Not surprisingly, an effort to disarm citizens deemed undesirable, inferior, or not sufficiently
submissive is hardly consistent with the Second Amendment's notions of popular sovereignty,
fearless, sdlf-reliant citizens, and an individual right to bear arms. Thus, such actions were
justified by the invocation of a new theory. Instead of placing the right to keep and bear armsin
individual s--which necessarily would include members of groups whom many in the
establishment did not trust--the argument was that the Second Amendment placed the right to
armsin the very state governments that were then busy disarming "undesirable" groups. This
"states rights" argument thus served the same purpose as most "states rights' arguments--to
protect aracially discriminatory power structure from constitutional scrutiny.



Advocates of the states rights argument do not confront thisissue. But the recent and rather
unadmirable provenance of the states' rights theory suggests why that theory's advocates spend
little time on the historical record: it's bad salesmanship. It is aso why they make no effort to
explain the contradictions and constitutional absurdities that would result from efforts to take the
state's rights approach seriously. The states rights argument was never meant to be taken
serioudly; it was always simply ajustification for statutes aimed at disarming untrustworthy
segments of the populace.

Of course, nowadays many believe that the entire popul ace, not simply some racially- or
nationally-defined segment of it, is untrustworthy where weapons are concerned. This may or
may not be true. However, such aview is certainly inconsistent with that embodied in the Second
Amendment. If that view isto receive legal effect, it must be in spite of the Second Amendment,
not because of it.

V. The Cases

Although there is not much caselaw regarding the right to keep and bear arms, there is some.
What isfascinating is that it has been embraced by both sides in the gun control debate. On
examination, however, it appears to support the Standard Model's views to the extent that it has
much to say at all.

A. The Supreme Court Cases

The Supreme Court has not often considered the Second Amendment. In several nineteenth-
century cases, the Court refused to enforce the right to keep and bear arms against states because
of its then-applicable doctrine, as announced in Barron v. Baltimore [152] and the Saughter-
House Cases, [153] that neither the Bill of Rights nor the Fourteenth Amendment's Privileges
and Immunities guarantee was directly enforceable against the states.

In United States v. Cruikshank, [154] the Supreme Court held that the Second Amendment's
right to keep and bear arms, along with the First Amendment's right of assembly, could not be
enforced against the states. [155] A case involving claims brought by the United States against
members of the Ku Klux Klan who were charged, inter alia, with violating black citizens' rights
of assembly and to bear arms, Cruikshank is still cited for the proposition that the Second
Amendment does not apply against the states, and the Supreme Court has not overturned that
holding, not having heard a Second Amendment case since 1939. Still, this appears to be arather
slender reed--certainly Cruikshank's holding that the First Amendment is inapplicable to the
statesis long gone, and no one would argue to the contrary today. Cruikshank is also sometimes
cited for the proposition that the right to arms is a preexisting natural right that is somehow not
really part of the Constitution at all, based on the following language:

Theright . . . isthat of "bearing arms for alawful purpose.” Thisis not aright
granted by the Constitution. Neither isit in any manner dependent on that
instrument for its existence. The second amendment guarantees that it shall not be
infringed, but this, as has been seen, means that it shall not be infringed by



Congress. Thisis one of the amendments that has no other effect than to restrict
the powers of the national government. [156]

It is hard to make too much of this, for two reasons. First, the Court had just finished saying the
same thing about the First Amendment:

The particular amendment now under consideration assumes the existence of the
right of the people to assemble for lawful purposes, and protects it against
encroachment by Congress. The right was not created by the amendment; neither
was its continuance guaranteed, except as against congressional interference.

[157]

Thus, relying on Cruikshank for the proposition that the Second Amendment applies only against
Congress requires either an acceptance that the First Amendment is also inapplicable against the
states, or a convincing explanation of why our understanding of the First Amendment should be
updated, while our treatment of the Second Amendment should remain in the pre-incorporation
era. Nor isit possible to do much with the argument that the right to keep and bear arms "is not a
right granted by the Constitution,” nor is "in any manner dependent on that instrument for its
existence." After al, the Court said much the same thing about the First Amendment: that right
"was not created by the amendment; neither was its continuance guaranteed.” Y et no one has
been arguing that this language means that somehow the First Amendment does not create an
enforceable right.

In fact, the argument that the Court's language about rights predating the Constitution somehow
makes them unenforceable runs into more recent trouble than that. In Griswold v. Connecticut,
[158] the case in which the Supreme Court struck down Connecticut's law against contraception
asviolative of the right of privacy, the Court referred to the right of privacy in similar terms:
"We deal with aright of privacy older than the Bill of Rights--older than our political parties,
older than our school system." [159] Y et no one would argue that Justice Douglas was not
referring to aright that was enforceable by individuals against the states. Quite the contrary, even
though the right that Douglas was describing was the product of penumbral reasoning, and was
not specifically protected by the Bill of Rights, which the right to keep and bear arms, of course,
is. [160] At any rate, if the fact that the Court calls aright "older than the Constitution” means
that it is unenforceable by individuals against state governments, nearly al of the Court's sexual
liberty jurisprudence stemming from Griswold [161] would have to go. That seems rather
drastic, and certainly counterintuitive.

Similar arguments can be made with regard to the later cases of Presser v. lllinois[162] and
Miller v. Texas. [163] Decided in an erawhen incorporation of the Bill of Rights against the
states was not the law, they are of dubious authority today when it has become the rule. At the
very least, there should be some principled reason why the doctrine of incorporation should not
apply to the Second Amendment, when it is routinely applied to other rights that these cases aso
held not applicable against the states. Such caselaw may justify avery cautious Court of Appeas
refusal to stick its neck out in advance of Supreme Court action, [164] but can hardly stand for
the proposition that the Second Amendment should never be regarded as enforceabl e against the
states. These cases, after all, are not exactly spring chickens. All predate Plessy v. Ferguson



[165] and in fact could be viewed as part of the build-up to Plessy, since the end result was
disarmed blacks who could look for protection only to the very state governments that were
turning against and disenfranchising them. [166]

Still, even accepting the argument that the Second Amendment is applicable only against the
federal government, we are left with the question of what it covers and who can invokeit.
Unfortunately, thereisreally only one Supreme Court case offering much guidance on that
subject. That caseis United Statesv. Miller, [167] a 1939 case that offers only a modicum of
help.

In brief, Miller involved a challenge to the National Firearms Act of 1934, which sharply limited
private ownership of such gangster-associated weapons as sawed-off shotguns and
submachineguns. [168] The defendants were indicted for possession of a sawed-off shotgunin
violation of the Act, and challenged that indictment in District Court on Second Amendment
grounds. [169] They won in the District Court and the case went to the Supreme Court on only
one question: whether it was proper to take judicial notice of whether a sawed-off shotgun was a
"militiaweapon™ and hence protected by the Second Amendment, or whether such afinding
required evidentiary proceedings. [170]

The Supreme Court reversed, holding that evidentiary hearings were required. [171] Ina
somewhat confusing opinion the Court reviewed the history of the militiaand its character of
being made up of the "all males physically capable of acting in concert for the common defense.
... And further, that ordinarily when called for service these men were expected to appear
bearing arms supplied by themselves and of the kind in common use at the time." [172] It thus
held that

In the absence of any evidence tending to show that possession or use of "a
shotgun having a barrel of less than eighteen inchesin length” at this time has
some reasonabl e rel ationship to the preservation or efficiency of awell regulated
militia, we cannot say that the Second Amendment guarantees the right to keep
and bear such an instrument. Certainly it is not within judicial notice that this
weapon is any part of the ordinary military equipment or that its use could
contribute to the common defense. Aymette v. Sate, 2 Humphreys (Tenn.) 154,

158. [173]

As aresult, the Court remanded the case to the district court for further fact-finding proceedings.

[174]

Miller, being addressed to arather limited issue, thus doesn't answer alot of our questions. But
there are some important lessons to be learned nonetheless. First, Miller cannot plausibly be read
to support the "states' rights" position: if the Second Amendment protected only aright of states
to have militias, not enforceable by individuals--as "states' right" theorists claim--then
factfinding would not have been necessary. Instead, the court would have had to ask only one
guestion: "Is Mr. Miller astate?' And, if the answer was no (as, of course, it was) the case would
then have been dismissed for lack of standing.



But the case was not dismissed for lack of standing. [175] Instead, the Court appearsto have
taken Mr. Miller's claim seriously, but concluded that it called for the kind of factfinding
normally donein aDistrict Court, and for that reason sent the case back for further proceedings.
Since the Court took Mr. Miller's claim seriously, we can conclude that the Court believed that
the Second Amendment protects some sort of individual right to keep and bear arms, even if the
precise nature of that right is unclear. Beyond that, it is risky to draw any additional conclusions:
the opinion is simply not very clear. [176]

B. Some Tennessee Observations

While Miller is not very clear, the opinion does draw its language from the important Tennessee
case of Aymette v. Sate, [177] which held that the kinds of weapons protected are those that are
"part of the ordinary military equipment.” [178] Thus, at the risk of seeming provincial, | wish to
explore some of the Tennessee caselaw on the subject. | claim two grounds beyond geography
for doing so. First, the Supreme Court's citation of Aymette, [179] and its use of the same
language, suggests that the Court felt that the rights protected by the Second Amendment were
coterminous with those protected under the similar provision in the Tennessee Constitution.
[180] This must be true, since Aymette quite clearly concerns only the right to keep and bear
arms under the Tennessee Constitution. [181] Second, the Tennessee cases are generally
regarded as among the most important state cases on the right to bear arms: Aymette and its
successor Andrews v. Sate [182] are, for example, among the very few state cases included in
Robert Cottrol's very helpful three volume collection Gun Control and the Constitution. [183]

Article |, Section 26 of the Tennessee Constitution provides: "That the citizens of this State have
aright to keep and bear arms for their common defense; but the legidature shall have power, by
law, to regul ate the wearing of arms with aview to prevent crime." [184] In commonsensical
fashion, the courts of Tennessee have interpreted this to mean pretty much exactly what it says.
[185] In so doing, they have addressed some issues that remain mostly theoretical in the context
of the Second Amendment to the federal Constitution.

In Aymette, the defendant--li ke those Rambo wannabes who are responsible for the term "gun
nut" today--claimed that the Tennessee provision

gives to every man the right to arm himself in any manner he may choose,
however unusual or dangerous the weapons he may employ, and, thus armed, to
appear wherever he may think proper, without molestation or hindrance, and that
any law regulating his social conduct, by restraining the use of any weapon or
regulating the manner in which it shall be carried, is beyond the legislative
competency to enact, and isvoid. [186]

In answering the question of whether this was what the right to keep and bear arms protected, the
Court said:

[E]very free white man may keep and bear arms. But to keep and bear arms for
what? . . . The object, then, for which the right of keeping and bearing armsis
secured is the defence of the public. The free white men may keep arms to protect



the public liberty, to keep in awe those who are in power, and to maintain the
supremacy of the laws and the constitution. . . . Asthe object for which the right
to keep and bear armsis secured is of a general and public nature, to be exercised
by the peoplein abody, for their common defence, so the arms the right to keep
which is secured are such as are usually employed in civilized warfare, and that
constitute the ordinary military equipment. If the citizens have these arms in their
hands, they are prepared in the best possible manner to repel any encroachments
upon their rights by those in authority. They need not, for such a purpose, the use
of those weapons which are usualy employed in private broils, and which are
efficient only in the hands of the robber and the assassin. . . . Theright to keep
and bear them is not, therefore, secured by the constitution. [187]

From thislanguage, it is easy to see why the Miller Court quoted Aymette on the question of how
a sawed-off shotgun should be treated. It is aso important to note that the very same passage
supports an individual, rather than a state, right: "every free white man may keep and bear arms.”
[188] Furthermore, the same passage also provides a stated purpose--"to keep in awe those who
arein power"--that sounds an awful lot like the Standard Model that Dennis Henigan derides as a
mere "insurrectionist theory." [189]

The other major Tennessee case, Andrews v. Sate [190] addresses some other questions of
current interest. Andrews involved defendants who were charged with violation of a statute
forbidding "any person to publicly or privately carry adirk, sword-cane, Spanish stiletto, belt or
pocket pistol or revolver." [191] They argued that the prosecution violated their rights under both
the Second Amendment to the United States Constitution and under the right to keep and bear
arms clause of the Tennessee Constitution. [192] The Court, in those pre-incorporation days,
dismissed the Second Amendment claim with areference to Barron v. Baltimore. [193]

It was the second question that raised real issues. The Attorney General of Tennessee argued that
the right to keep and bear arms was a mere "political right” that existed for the benefit of the state
and, hence, could be regulated at pleasure by the state. [194] The Court, however, did not agree.

In short, the Tennessee Supreme Court examined many of the same historical sources relied
upon by Standard Model scholars, and arrived at the same conclusions. It distinguished between
the "keeping" of arms, which involved private possession, and the "bearing" of arms, which had
to do with militia service. [195] The Court observed:

Bearing arms for the common defense may well be held to be a political right, or
for the protection and maintenance of such rights, intended to be guaranteed; but
the right to keep them, with all that isimplied fairly as an incident to thisright, is
aprivate individua right, guaranteed to the citizen, not the soldier. [196]

The court concluded that citizens have the right to keep military-type weapons, [197] and to
engage in the necessary practice, repair, and transportation of such weapons, even in the absence
of any specific militia connection. [198] The Court specifically noted that the militiawas by then
already a nearly defunct organization, preserved in the state and federal constitutions and in the
statute books but otherwise of no practical consequence. [199] The Court held, however, that this



did not affect the substance of the constitutional rights. [200] It upheld the statute as it applied to
non-military weapons, but held that as applied to repeating pistols, which the Court said were
military weapons, the statute was unconstitutional. [201] This case remains the leading case in
Tennessee today, and its principles continue to control. [202]

C. Lessons from the Cases

From these cases, then, we can learn the following: that the right to keep and bear armsis an
individual right, not astates right; that it consists of the right of law-abiding adult citizens to
keep weapons that are of the "ordinary military equipment,” or similar civilian arms, and to
engage in the associated practice, maintenance, transport, etc.; that this does not create an
unlimited right to wear such weapons; and that the desuetude of the militia as an organized social
institution does not affect the right. [203] These are precisely the conclusions of the Standard
Model scholars. [204]

In light of both the Federal and the Tennessee cases, then, it seems clear that the Standard Model
enjoys substantial support. This should come as no great surprise, given that the Standard Model
represents an effort to ded faithfully with arather large body of generally consistent historical
and textual material. [205] There may still be uncertainties in terms of trandlating the Standard
Model's conclusions into answers to concrete legal questions (for example, does the Standard
Model mean that hunting rifles receive less protection than "assault weapons' because the | atter
are better suited to militia service?) but the basic framework is there.

Thereis, however, one major ground for criticism left. That criticism is my own, and has to do
with the ultimate purpose behind the right to keep and bear arms: protection against a tyrannical
government.

V. You Say You Want a Revolution?

The Standard Model stresses the role of an armed populace as a protection against atyrannical
government. And, as Professors Cottrol and Diamond point out, on a purely practical level it may
make more sense for individuals to arm against their own government than to arm against
potentia invaders. [206] Cottrol and Diamond quote Assistant Secretary of State for Human
Rights John Shattuck to the effect that "[i]n the twentieth century the number of people killed by
their own governments under authoritarian regimes is four times the number killed in all this
century's wars combined.” [207] They thus argue:

We have, in the twentieth century, seen the rise of monstrous states capabl e of
deprivations of liberty far in excess of anything that the English Whigs who
authored the Declaration of Rights of 1689--or their American successorsin
1791--could have envisioned. . . . That, in the light of the history of the twentieth
century, those we rely on for serious constitutional and political commentary have
failed to examine the issues of whether the state should have a monopoly of force
and whether an armed population might still play an important role in deterring
governmental excesses bespeaks a dangerous intellectual cowardice, a self-



imposed limit on political and constitutional discourse that causes us largely to
ignore one of the most critical questions of our time. [208]

I have no argument with this point. And if SSliquidation units, or their modern-day American
equivalent, ever show up at our doors we will not need much in the way of constitutional theory
to tell uswhat to do.

But one can grant that prevention of genocide and mass murder--or at least rendering it vastly
more difficult and costly for their perpetrators--is a good reason for aright to keep and bear arms
without believing that it is the only reason. Nor does the Standard Model suggest that prevention
of such horrorsisthe primary reason for the Second Amendment. Indeed, the very fact that our
century's many government-sponsored killing sprees are far beyond what the Framers might
have imagined suggests that the right to keep and bear arms exists not simply to deal with such
worst-case scenarios, but aso to deal with lesser instances of tyranny. After al, compared with
the monster regimes of our century, the British government against which our predecessors
revolted was rather nice, really. Nonetheless, the Framers found ample reason for revolt.

Y et Standard Model scholars have paid almost no attention to the question of when such arevolt
would be justified. [209] One can understand why those who are working in what, to much of the
academic community, is already a somewhat suspect field are a bit reluctant to take this
additional step, but the question is an important one. If we have the right to keep and bear arms
in no small part so that, in the last resort, we can rise up and overthrow atyrannical government,
then one important aspect of the right would seem to be some basis for agreeing on whether the
government istyrannical or not. Granted, there might be easy cases, like amilitary coup d'etat or
a President who suddenly tried to assume dictatoria powers, but tyranny doesn't only happen
that way. Hitler, after al, was elected fair and square in the beginning, yet pretty much everyone
would agree that he was the archetypical dictator against whom revolt would be justified.

Thisisaquestion that is of more than just academic importance. Already, there are news reports
that large numbers of Americans--as many as 300,000 according to some estimates--have
organized themselves into militia companies whose stated purpose isto resist atyrannical
government. These groups are inspired by a mixture of anger over recent gun-control laws and
law enforcement activities, and exaggerated fears that the federal government intends to abandon
the Constitution and establish a"new world order" government. [210] And athough thereis
every reason to believe that the vast mgjority of "militia movement” members are law-abiding
citizens, some on the movement's fringes are talking openly about armed rebellion. [211]

Many of these individuals are very familiar with the Second Amendment, and with Standard
Model scholarship, but most are sadly lacking in understanding about what the Framers would
have considered atyrannical government. As | have said elsewhere, revolting against taxation
without representation is not the same as revolting against taxation, period. [212] But without a
proper grounding in this subject, there are twin risks. Oneisthat some citizens will think it is
time to revolt when it is not, thus exposing the nation to enormous turmoil, loss of life, and
economic damage where it is not justified--and perhaps creating a backlash against the right to
keep and bear arms. The other (perhaps less likely in light of that streak of anarchy that seems
part of our American culture) is that many citizens will not think that it is time to revolt when it



is. Assuming that awould be Hitler (or his probably very different-looking American equivalent)
were then gathering power, the consequences of such afailure could be even worse than the
consequences of an unjustified rebellion. And, worst of all, the former could precede the | atter,
given the way in which such things often work. Unsuccessful revolts are often used as an excuse
for the kind of "temporary" repression that breeds dictatorship. [213] So educating people about
not only the right to keep and bear arms, but the circumstances in which the underlying reason
for that right might emerge, could be essential.

At the moment, the risk of a misguided revolt still seems fairly remote, but that is the time to
take appropriate steps. Standard Model scholars need to devel op this aspect of their theories.
Theories, even theories of constitutional law professors, have consequences. Indeed, the growth
of the militiamovement isitself an unintended consequence of antigun arguments that the
Second Amendment only protects the right to belong to a militia--for that movement hasits roots
in individuals who organized their militias in response to just this argument.

Now is not the place for me to address such issues at any more length; this "brief" survey of the
field isaready too long. But | would suggest that a place to start should be with the original
organic document of our nation, the Declaration of Independence. The principleslaid out there,
and its registry of complaints against King George 11, represent a good starting point for
discussion of what constitutes a legitimate revolution, as opposed to a mere "rebellion” or
"insurrection."” And, although modern-day government-bashers would probably disagree, a
careful reading of that document will make clear how different our government is from the one
that the Framers revolted against. At the core of most of the Declaration's complaintsis lack of
political participation by the colonists. Our modern society, despiteitsills, does not suffer from a
lack of political participation; arguably, it suffers from too much. [214] But whether they now
likeit or not, the government that we have today is the government that most Americans at least
thought they wanted. And it is one that they can change, without arevolution, if that is what they
really want.

VI. Conclusion

In the preceding pages, | havetried to lay out the two main schools of thought regarding the
Second Amendment's right to keep and bear arms. As readers will recognize by now, | believe
that the mainstream view that | have called the Standard Model has the better of the debate. But
that isonly half true.

Standard Model scholars dominate the academic literature on the Second Amendment almost
completely. But their views are much less represented in the more popular media, where the
"states rights" view seems still to be dominant. Perhaps this refl ects the notorious "liberal bias'
of the media, though frankly | doubt that. Instead, | am afraid that it has to do with a central
failing of American academia: the strong tendency of academics to talk to one another rather
than to outsiders. In somefields, thisis inevitable, simply because no one elseis interested. But
that cannot be the case where the subject is one as controversial and contested as the right to
keep and bear arms. Instead, | think that it has to do with the reluctance of legal academicsto "go
public" with their views.



That is understandable. Scientist Stephen Jay Gould writes in the foreword to one of his "pop"
books on evolutionary theory that "[i]n France, they call this genre vulgarisation--but the
implications are entirely positive. . . . In America, for reasons that | do not understand (and that
aretruly perverse), such writing for non-scientists lies immured in deprecations.” [215] | think
that asimilar dynamic existsin the field of constitutional law aswell. In the field of science,
widespread popular ignorance is avery bad thing, given the many ways in which scientific
knowledge isimportant to our society. But in the field of constitutional 1aw, widespread popular
ignorance is even worse, because Americans are not simply affected by constitutional law, as
even the most unscientific are affected by science. Americans have responsibilities under the
Constitution, and they can hardly be expected to discharge them if they remain ignorant on the
subject.

Aslong as Americans do remain ignorant, they are likely to fall victim to a"Gresham's Law" of
constitutional discussion, in which the bad arguments drive out the good. Or, worse yet, they are
likely to succumb to the same kind of promises of painless redemption that are mainstays of the
diet and fitness industries. In both cases, the outcome islikely to be bad.

Legal academics cannot force Americans to learn, but we can at |east do our best to see that they
have the opportunity, by taking our knowledge public. This doesn't mean freely opining on just
any subject: in fact, | would like to see aworld in which legal academics are consulted by
talking-head shows only on subjects about which they have published scholarly articles. [216]
But it does mean talking about our work to people who aren't law professors or law students.

If the Standard Model scholars had done more of this over the past few years, the public debate
would be very different. Perhaps thisissue of the Tennessee Law Review will circulate widely
enough to start the process of educating the public at large about the interesting work being done
inthisfield. If it does, we will al be better off.

Addendum

| completed this Article severa months before the Oklahoma City bombing and the subsequent
focusing of attention on the Second Amendment debate and the "militia movement" groups.
[217] While those events do not really affect the analysis contained in this Article, the public
debate has raised a number of questionsthat | wish to address briefly here. [218] Fortunately, the
editors of the Tennessee Law Review have been kind enough to allow me to append the
following.

As has been shown above, the National Guard is pretty clearly not the "militia’ to which the
Framersreferred. As aresult, militia groups argue that they are the militia that the Constitution
describes. But they are wrong, too. Although the militia was a body that was, in away, external
to the state in the sense of being an institution of the people, the expectation was that the state,
not private groups, would provide the foundation upon which the structure of the militiawould
be erected. As David Williams putsit, "Republicans did not intend to |eave the universality of
the militiato the chance decision of every citizen to arm herself. The state was supposed to erect
the necessary scaffolding on which the militia could build itself, to muster the militia, and oblige
every citizen to own agun." [219]



Thisis difficult for many modern Americans, with more European-influenced ideas of the state,
to appreciate. But perhaps the best analogy would be to the institution of the jury. The jury was
intended not just as a protection for individuas, but far more importantly as a check against
overweening state power, since it could always refuse to convict in cases of political prosecution.
The jury was intended to reflect the community, and to function in many ways independent of
state direction. But the state provides the structure within which the jury operates; no one can get
together with eleven friends and simply declare that the resulting group makes up a constitutional
jury. Similarly, although First Amendment associational rights may provide some protection for
individuals who band together and call themselves a"militia," they do not thereby become the
well regulated militia that the Second Amendment describes. Of course, as discussed above,
neither can a select government-controlled body constitute that militia, any more than such a
body could constitute a jury. One could not, for example, designate twelve members of the Los
Angeles Police Department as the "jury” to hear police brutality lawsuits and by so doing comply
with the Seventh Amendment's right of trial by jury in civil actions--nor isit easy to imagine
anyone who would think that such an approach made sense. The same istrue of the militia: not
just any armed body is capable of doing the militia's constitutional job. Rather, it must be
representative of--in fact, it must be--the community.

Militia groups are even farther off base when they make arguments based on the right of revolt.
Thereislittle question that the Framers believed that citizens had the right to revolt against a
tyrannical government; after all, they had done so themselves. And, as | have mentioned earlier,
Framing-era state constitutions explicitly enshrine such aright aswell. [220] Nor is there much
room to doubt that an important purpose of the Second Amendment was to make such arevolt
possible, in the last extremity. But the militia movement--or at least those fringe elements talking
about armed revolt--hasit seriously wrong if they think that today's circumstances justify a
revolt.

There are two reasons for this. The first is that the primary way in which the militiawas intended
to serve as a bulwark against oppression was passive. Since, at the time of the framing, the
primary means of executing the law or quelling insurrection was by calling out the militia, a
simple refusal on the part of the militiato perform its duties would be enough to frustrate tyranny
pretty thoroughly. Obviously, this does not apply to private groups without state sanction, since
they would not be called out as groups to enforce the law anyway. Second, and more
importantly, today's theorists of revolt pay insufficient attention to the Framers' thoughts on the
subject. A good short description follows:

Thisright of resistance is the second genera result of entrusting force to the
militia. It isthe only purpose of the Second Amendment explicitly mentioned
during itsdiscussion in Congress. . . .

Republicans were aware of the danger implicit in vouchsafing this right of
resistance in the citizenry and sensitive to the charge that they were inciting
violence. They developed anumber of limits on the right: It must be a product of
the "body" of the people, i.e., the great majority acting by consensus; it must be a
course of last resort; itsinspiration must be a commitment to the common good,;
and its object must be a true tyrant, committed to large-scal e abuse, not merely
randomly unjust or sinful in private life. An uprising that failed to meet these



criteriawas considered an illegitimate rebellion, rather than an act of true
republican resistance. [221]

Thus, there can be no claim--despite what some militia theorists, and some militia critics,
maintain--that the Second Amendment guarantees aright for any individual to declare war
against the federal government whenever he or she thinks the government is unjust. Quite the
contrary. It should also be obvious that those talking armed revolt today do not meet any part of
the test set out above.

There are two important points to be taken from the preceding. First, constitutional theory
matters, and not just to professors of constitutional law. The proper understanding of the Second
Amendment, as embodied in its history and explained in the academic literature, has taken quite
abeating at the hands of both pro- and anti-gun advocates, with unfortunate consequences that
we see today. The Second Amendment creates an individual right to arms; the "militia" language
neither expands nor contracts that right. [222] In light of the Framers' understanding, this makes
sense: the armed citizenry was the body from which the well regulated militiawas to be drawn,
but the right of revolt could not be exercised by individual citizens or small groups, only by the
people asawhole.

Unfortunately, some gun-control proponents have promulgated the notion that the Second
Amendment protects only amilitia; many pro-gun activists have responded by forming militias
in the hopes that doing so would somehow expand their constitutional rights. This, coupled with
misunderstanding of the purpose of the Second Amendment on the part of both groups, has
produced a situation that may still prove dangerous. And that is the second lesson: Be careful
what you advocate in terms of constitutional principles, because people may listen to you.

My final observation has less to do with constitutional law than with good manners as applied to
constitutional law. It has been my experience, as a constitutional scholar who has written on
Second Amendment issues, that | have gotten a much greater response from members of the non-
academic community regarding those topics than when | have written on, say, the Commerce
Clause. [223] It has also been my experience that although a few of the individuas who have
contacted me could fairly be classified as "nuts," the vast mgjority have been intelligent, well-
read, and polite. Many of them have been far more knowledgeable about the Second
Amendment, its history, its caselaw, and its academic treatment than are most professors of
constitutional law.

Nonetheless, in popular media discussions of the subject, and in casua conversation among
academics and journalists, such individuals are routinely written off quite unfairly as either nuts
or dupes of the National Rifle Association. | will not belabor this point, asit has been addressed
admirably by Doug Laycock in his Vicious Sereotypes in Polite Society. [224] But | do want to
stress that such stereotyping of individuals based on their views isitself aform of polarizing
"hate speech,” just as much as attacks based on racia prejudice or paranoid distrust of the
government. In fact, such stereotyping and marginalization themsel ves promote paranoia and
conspiracy theories. After al, many may believe that a system that ignores or trivializes their
views--even when those views are in fact well-founded--is unlikely to have their best interests at
heart, or even to be truly democratic.



| fear that the bad habit of trivializing and disdaining popular opinion regarding the Constitution-
-particularly when that opinion comes disproportionately from rural working-class white males--
represents an unfortunate legacy of the Civil Rights struggle. The academic and government
elites were right then, and their more populist critics were wrong. But being right onceis not the
same as being right always. That is easy to forget, of course, as there are few pleasures more
insidiously addictive than the belief in one's own moral and intellectual superiority. But it
remains true nonetheless. And when, as so many commentators today argue, the elites seem to
have captured a disproportionate share of politica and economic power, [225] treating the
Constitution, too, as a preserve of the diteislikely to produce great resentment, and to produce a
dangerous loss of legitimacy. | fear that it has done both.

Interestingly, the adoption of Standard Model jurisprudence by the Supreme Court might do a
great deal to ease the distrust and polarization that | have mentioned, and even to make sensible
gun controls easier. So far, the barriers to gun control have been political, not constitutional .
Those opposing gun control have been motivated in no small part by the fear that each measure
represents a step toward confiscation. If adopted, the Standard Model approach would go along
way toward easing those fears, by protecting an individua right to arms. But because the
Standard Model approach permits many reasonable limits on gun ownership and gun wearing,
most genuine gun control efforts--those not aimed at confiscation--would pass muster.
Furthermore, because the Standard Model approach is visibly rooted in the text, purposes and
history of the Constitution, it islikely to be regarded as constitutionally legitimate. Though the
importance of thislast point has been underestimated in recent years, it isno small thing.

With the growing division in American society aong lines of class, race, education, and age, and
with the approach of a millennium (something that, if history is any guide, tends to encourage the
growth of odd beliefs and political movements) what we need is more discussion and better
manners, not efforts to cut off discussion using bad manners. And if our system of government is
to retain the loyalty of its citizens, it must pay far more attention to questions of legitimacy than
it hasin recent years. | hope that this edition of the Tennessee Law Review, and my own small
contribution to it, will play arolein promoting both, and | invite readers to take up the challenge
and do the same.

[*] Associate Professor of Law, University of Tennessee. J.D. Yae Law School, 1985; B.A.
University of Tennessee, 1982. | would like to thank Brannon Denning and Brooks Smith, who
contributed excellent research assistance. My thinking on this subject has benefited from
conversations and correspondence with a number of individuals, including Neil Cohen, Ralph
Davis, Barry Friedman, Don Kates, Rob Merges, Helen Smith, Tom Plank, and William Van
Alstyne.
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on Science, Science Subcomm., January 26, 1995, available: LEXIS-NEXIS Library, CURNWS
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"Standard Model"). For a more popularly-oriented treatment see Circles of the Mind, The
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[10] See Glenn H. Reynolds, Chaos and the Court, 91 Colum. L. Rev. 110 (1991).
[11] Indeed, the Court had rejected such aright in Plessy v. Ferguson, 163 U.S. 537 (1896).

[12] See Brownv. Board of Education, 347 U.S. 483 493 (1954) (holding the right to integrated
schools constitutionally protected).

[13] William Van Alstyne, The Second Amendment and the Personal Right to Arms, Duke L.J.
1236, 1254-55 (1994) ("Indeed, one may fairly declare, [the Second Amendment] is at least as
well anchored in the Constitution . . . as were the essential claims with respect to the First



Amendment's protection of freedom of speech asfirst advanced on the Supreme Court by
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[14] U.S. Const. amend. I1.

[15] Sanford Levinson's The Embarrassing Second Amendment, 99 Yale L.J. 637 (1989), is so
titled because of the contrast between the extensive discussion of the Second Amendment in the
popular press and its near-compl ete marginalization by the academy up to that point. Levinson
notes:
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unusua for the Second Amendment to show up in letters to the editors of
newspapers and magazines. That judges and academic lawyers, including the ones
who write casebooks, ignore it is most certainly not evidence for the proposition
that no one cares about it.

Id. at 641 (footnote omitted). Levinson explains this gap by reference to cultural and political
differences between the great mass of Americans and those who dominate elite discussion of
legal issues:

| cannot help but suspect that the best explanation for the absence of the Second
Amendment from the legal consciousness of the elite bar, including that
component found in the legal academy, is derived from a mixture of sheer
opposition to the idea of private ownership of guns and the perhaps subconscious
fear that altogether plausible, perhaps even "winning," interpretations of the
Second Amendment would present real hurdles to those of us supporting
prohibitory regulation.

Id. at 642 (footnote omitted).

[16] Don B. Kates, Jr., Handgun Prohibition and the Original Meaning of the Second
Amendment, 82 Mich. L. Rev. 204 (1983) [hereinafter Kates, Original Meaning].

[17] Levinson, supra note 15.

[18] See, eg., Akhil R. Amar, The Bill of Rights and the Fourteenth Amendment, 101 Yale L.J.
1193, 1205-11, 1261-62 (1992); Akhil R. Amar, The Bill of Rights as a Constitution, 100 Yale
L.J. 1131, 1164 (1991) [hereinafter Amar, Constitution]; Robert J. Cottrol & Raymond T.
Diamond, The Second Amendment: Toward an Afro-Americanist Reconsideration, 80 Geo. L.J.
309 (1991) [hereinafter Cottrol & Diamond, Afro-Americanist Reconsideration]; Stephen P.
Halbrook, What the Framers Intended: A Linguistic Analysis of the "Right to Bear Arms," 49
Law & Contemp. Probs. 151 (1986); Kates, Original Meaning, supra note 16; Don B. Kates Jr.,
The Second Amendment: A Dialogue, 49 Law & Contemp. Probs. 143 (1986) [hereinafter Kates,
Dialogue]; Don B. Kates Jr., The Second Amendment and the Ideology of Self-Protection, 9
Const. Commentary 87 (1992) [hereinafter Kates, Self Protection]; Levinson, supra note 15;
Robert E. Shalhope, The Armed Citizen in the Early Republic, 49 Law & Contemp. Probs. 125



(1986); Van Alstyne, supra note 13; Robert J. Cottrol & Raymond T. Diamond, The Fifth
Auxiliary Right, 104 Yale L.J. 995 (1995) [hereinafter Cottrol & Diamond, Fifth Auxiliary Right]
(reviewing Joyce L. Malcolm, The Origins of an Anglo American Right (1994)); F. Smith
Fussner, That Every Man Be Armed: The Evolution of a Constitutional Right, 3 Const.
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Evolution of A Constitutional Right, 54 Geo. Wash. L. Rev. 452 (1986) (book review); see also
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Amendment, 101 YaeL.J. 551 (1991).
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but four take the individua rights position. Amicus Curiae Brief of Academics for the Second
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[20] Kates, Original Meaning, supra note 16, at 218.
[21] I1d.; see also Van Alstyne, supra note 13, at 1237-38.
[22] Van Alstyne, supra note 13, at 1242. Or as Professors Cottrol & Diamond put it:

To begin with, the first clause, discussing the well-regulated militia, seems to be
the dependent clause. A ccording to this reading, a well-regulated militia depends
on the right of the people to keep and bear arms. The language does not support
the opposite reading, that the right of the people to keep and bear arms depends on
the maintenance or preservation of awell-regulated militia. It should also be
noted that the Amendment has two parts: (1) an observation, or perhaps a
cautionary note ("A well regulated Militia, being necessary to the security of a
free State") and (2) acommand or legal requirement (“the right of the people to
keep and bear Arms, shall not beinfringed"). The plain language of the first
clause appears to impose no legal requirement or restriction on the federal
government. Only the second clause indicates aright that the government cannot
infringe.

Cottrol & Diamond, Fifth Auxiliary Right, supra note 18, at 1002.

[23] Id.

[24] See Joyce L. Malcolm, To Keep and Bear Arms 119 (1994).

[25] "That the subjects which are Protestants may have Armsfor their Defence suitable to their

Conditions and as allowed by law." English Bill of Rights of 1689, quoted in Malcolm, supra
note 24, at 119.
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William Blackstone. 1 William Blackstone, Commentaries, * 129, * 144 (placing right to bear
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Federal Constitution, Phila. Fed. Gazette, June 18, 1789, at 2, quoted in Kates, Original
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26, at 100 (quoting Noah Webster); Cottrol & Diamond, Afro-Americanist Reconsideration,
supra note 18, at 330. Noah Webster's pro-Constitution pamphlet states:

Before a standing army can rule, the people must be disarmed; asthey arein
almost every Kingdom of Europe. The supreme power in America cannot enforce
unjust laws by the sword; because the whole body of the people are armed, and
constitute aforce superior to any band of regular troops that can be, on any
pretence, raised in the United States.

Halbrook, supra note 26, at 100 (quoting Noah Webster, An Examination of the Leading
Principles of the Federal Constitution 43 (Philadelphia, Prichard & Hall, 1787)); Kates, Original
Meaning, supra note 16, at 228 n.100.
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[37] 2 Joseph Story, Commentaries on the Constitution Of The United States § 1897 (Melville
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1883, at 209, 213-14, quoted in Levinson, supra note 15, at 649 n.64.

[39] Dennis Henigan, Arms, Anarchy, and the Second Amendment, 26 Val. L. Rev. 107 (1991).
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generalized constitutional right of all citizens to engage in armed insurrection
against their government. This "insurrectionist theory" of the Second
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Id. at 110.
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[44] Compare New Hampshire Const. art. | § 10, with Tenn. Const. art. | § 2.
[45] The Declaration of Independence para. 2 (U.S. 1776).

We hold these Truths to be self-evident, that all Men are created equal, that they
are endowed by their Creator with certain unalienable Rights, that among these
are Life, Liberty and the Pursuit of Happiness.--That to secure these Rights,
Governments are instituted among Men, deriving their just Powers from the
Consent of the Governed,--that whenever any Form of Government becomes
destructive of these ends, it is the Right of the People to alter or to abolish it, and
to institute new Government, laying its foundation on such principles and
organizing its powersin such form, as to them shall seem most likely to effect
their Safety and Happiness.



Id.; see also Dan Himmelfarb, The Constitutional Relevance of the Second Sentence of the
Declaration of Independence, 100 Yale L.J. 169 (1990).

[46] Robert Bork, for example, characterizes the language of the Preamble as "entirely hortatory
and not judicially enforceable." Bork, supra note 6, at 35. Nor has anyone else tried to do much
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[47] Van Alstyne, supra note 13, at 1243-44.
[48] 1d.; see also Cottrol & Diamond, Fifth Auxiliary Right, supra note 18.
[49] Van Alstyne, supra note 13, at 1244.

[50] See Kates, Original Meaning, supra note 16, at 223.
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Id. (quoting Katharine Chorley, Armies and the Art of Revolution 216 (1973)).

[56] See, eq., Kates, Original Meaning, supra note 16, at 215-17.
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[T]he different colonies imposed a duty to keep arms and to muster occasionally
for drill upon virtually every able-bodied white man between the age of mgjority
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Id. at 215, 217 (footnotes omitted).
[58] Id. at 217-18.
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[60] See Malcolm, supra note 24, at 162-63.

[61] Id. (footnotes omitted).

[62] See supra notes 40-44 and accompanying text.

[63] See, e.g., Cottrol & Diamond, Fifth Auxiliary Right, supra note 18, at 1009.
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valuable because they received training superior to the often haphazard drill of the
militiaat large. They could aso be selected for their political reliability. Charles
I1, suspicious of the English tradition of the armed population, used this select
militiato disarm those considered "politically unreliable," a category that
continued to expand under hisreign.
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[65] Kates, Original Meaning, supra note 16, at 216.

[66] Compare Macolm, supra note 24, at 4 ("The militiawas first and foremost a defensive
force and could not be taken out of the realm. Members were even reluctant to leave their own
counties.") with id. at 23 ("With the commonwealth threatened by internal insurrections and
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Federalist No. 8, supra note 30, at 67-68 (Alexander Hamilton); Nos. 19,20, at 131, 135 (James
Madison & Alexander Hamilton) (using the word "troops' to refer to members of a professional
standing army, as opposed to the militia, which is made up of citizen-soldiers).

[67] See, eq., 29 Op. Atty. Gen. 322 (1912). In fact, when the Army wanted to use militia units
to chase Mexican bandits south of the border, Attorney General Wickersham opined that the
Constitution prohibited the use of militia units outside American borders. Id. For alitany of
complaints about the militia's unsuitability in providing the kind of "global reach” needed by a
nascent superpower, see Frederick B. Wiener, The Militia Clause of the Constitution, 54 Harv. L.
Rev. 181, 189 (1940).

[68] 10 U.S.C. § 311 (Supp. 1988).
[69] 10 U.S.C. § 101(10)(c) (Supp. 1988).

[70] 10 U.S.C. § 332 (1988); see also discussion of Perpich, infra text accompanying notes 129-
32.

[71] 10 U.S.C. § 802(a)(3) (Supp. 1994).

[72] See 32 U.S.C. 8 304 (Supp. 1988); 10 U.S.C. 8§ 3261 (Supp. 1994) (setting out oath of
National Guardsmen and requiring that members of the Guard take the oath).

[73] Col. Charles J. Dunlap, Jr., Welcome to the Junta: The Erosion of Civilian Control of the
U.S Military, 29 Wake Forest L. Rev. 341, 384-85 (1994) (quoting William S. Fields & David
T. Hardy, The Militia and the Constitution: A Legal History, 136 Mil. L. Rev. 1, 2 (1992)).

[74] Note aso the following:

Nowadays, it is quite common to speak loosaly of the National Guard as "the state
militia," but 200 years ago, any band of paid, semiprofessional part-time
volunteers, like today's Guard, would have been called "a select corps' or "select
militia'--and viewed in many quarters as little better than a standing army. In
1789, when used without any qualifying adjective, "the militia' referred to all
Citizens capable of bearingarms. . . . [So] "the militia" isidentical to "the
people.”



Amar, Constitution, supra note 18, at 1166.
[75] Ma colm, supra note 24, at 163.
[76] 10 U.S.C. §101(4)(a) (1988).

[77] See, e.g., 10 U.S.C. 8§ 311 (1994) (classifying the able-bodied male popul ation aged 17-45
and female members of the National Guard as the unorganized militia of the United States). The
state ruleis similar, except that many states include al women. See, e.g., Ala. Code § 31-2-2 to -
5 (1975); Ariz. Congt. art. XVI, 8 1; Ark. Code Ann. § 1261-101(b); Cal. Mil. & Vet. Code § 122
(West 1988) (Note that § 554 says male or female.); Conn. Gen. Stat. § 27-2 (1990); Ga. Code
Ann. § 38-2-3(d) (1982 & Supp. 1994); Idaho Code § 46-102 (1977) (Note that § 46-105 (Supp.
1994) authorizes women to serve.); Ind. Code Ann. 8 10-2-3-1 (Burns 1992); lowa Const. art.
VI, 8 1 (amended 1868); Kan. Stat. Ann. § 48-904(e) (1983) (Unorganized militiaincludes both
men and women.); Ky. Const. 8 219; Minn. Stat. Ann. § 190.06 (West 1992); Miss. Code Ann. §
33-5-1 (1990); N.M. Stat. Ann. § 20-2-2 (Michie 1978); N.M. Const. art. XVIII, § 1; N.Y. Mil.
Law 8§ 2 (McKinney 1990); N.D. Const. art. I1, 8 16; Ohio Const. art. IX, 8 1 (1994) (authorizes
"dl citizensto serve); Or. Rev. Stat. § 396.105 (1994); R.I. Gen. Laws § 30-1-2 (1994) (Note
that § 30-1-3 authorizes enlistment of females.); S.C. Const. art. 13, § 1 (amended 1975); S.D.
Codified Laws § 33-2-2 (1994); S.D. Const. art. XV, § 1; Tenn. Code Ann. § 58-1-104(d)
(1989); Utah Const. art. XV, § 1; Wyo. Stat. § 19-2-102 (1977); Wyo. Const. art. 17, § 1 (1994).

[78] See, e.g., Van Alstyne, supra note 13, at 1254.
[79] E.g., id.

[80] Id.

[81] Thisisnot quite assilly asit sounds. Switzerland, for example, permits individual
possession of weapons that are much more highly restricted in the United States, including
howitzers, anti-aircraft guns, and anti-tank weapons. See David Kopel, The Samurai, The
Mountie, and the Cowboy: Should America Adopt the Gun Controls of Other Democracies 283
(1991). ("The army sdllsto arms 'collectors (usually former soldiers) a variety of machine guns,
aswell as anti-tank weapons, howitzers, anti-aircraft guns, and cannons."); id. at 292 (stating that
Switzerland allows ownership of "howitzers, anti-aircraft guns, and other military weapons by
anyone who can meet the smple requirements for alicense"); id. at 295 ("[T]he Swiss are
powerfully armed, with everything from handguns to anti-aircraft missiles, and legal controls
range from nonexistent to mild.") Kopel points out, however, that the absence of "howitzer
crime"--and the low rate of violent crime in Switzerland in general--have more to do with
cultural factors than with the ready availability of firearms. 1d. at 292-94.

[82] See, e.g., Aymettev. State, 21 Tenn. 152, 156-57, 2 Hum. 154, 158-59 (1840):
Asthe object for which the right to keep and bear armsis secured is of general

and public nature, to be exercised by the people in abody, for their common
defence, so the arms the right to keep which is secured are such as are usually



employed in civilized warfare, and that constitute the ordinary military
equipment.

Id. at 156, 2 Hum. at 158. Although the Tennessee Supreme Court in Aymette was construing the
right to keep and bear arms under the Tennessee Constitution, this language was quoted by the
United States Supreme Court in United States v. Miller, 307 U.S. 174, 178 (1939), a case
addressing the Second Amendment. Note that this language di stinguishes between "the object for
which the right to keep and bear armsis secured” and the right itself. Aymette, 21 Tenn. at 156, 2
Hum. at 158 (emphasis added). Thisis entirely consistent with the Standard Modd analysis.

[83] David E. Vandercoy, The History of the Second Amendment, 28 Val. U. L. Rev. 1007
(1994); Stephen P. Halbrook, Rationing Firearms Purchases and the Right To Keep Arms:
Reflections on the Bills of Rights of Virginia, West Virginia, and the United Sates, 96 W. Va L.
Rev. 1 (1993).

[84] Kates, Original Meaning, supra note 16, at 259. For a discussion of textual and logical
limitations implied by the origina right view, see Halbrook, supra note 18; Kates, Dialogue,
supra note 18, at 146-48.

[85] See Thomas M. Moncure, The Second Amendment Ain't About Hunting, 34 How. L.J. 589
(1991).

[86] Kates, Dialogue, supra note 18, at 146.

[87] Kates, Original Meaning, supra note 16, at 215-16.

[88] Amar, Constitution, supra note 18, at 1164 n.52.

[89] 2 F.3d 1342, 1367-68 (5th Cir. 1993), aff'd 115 S. Ct. 1624 (1995).
[90] Kates, Original Meaning, supra note 16, at 266.

Felons simply did not fall within the benefits of the common law right to possess
arms. That law punished felons with automatic forfeiture of all goods, usually
accompanied by death. . . . Nor does it seem that the Founders considered felons
within the common law right to arms or intended to confer any such right on
them. All the ratifying convention proposals which most explicitly detailed the
recommended right-to-arms amendment excluded criminals and the violent.

Id. Given the rather promiscuous designation of felonies nowadays, one might imagine an
argument to the contrary in the case of minor nonviolent felonies, crimes that would have been
misdemeanors (or perhaps not even crimes at all) under the common law. However, | am aware
of no Standard Model scholar who has made such an argument.

[91] For a First Amendment analog, see Grosjean v. American Press Co., 297 U.S. 233 (1936)
(striking down gross receipts tax on newspapers as a covert effort at prior restraint).



[92] Kates, Dialogue, supra note 18, at 148.
[93] Kates, Original Meaning, supra note 16, at 265.

[1]t has been argued that registration and permissive licensing cannot sustain
scrutiny under the amendment. . . . By destroying the anonymity of gun
ownership, licensing or registration laws would make it possible for a despot to
follow up his coup by confiscating all firearms.

Whatever the abstract cogency of this argument, the concept of anonymity or
privacy in gun ownership profoundly departs from the conditions under which the
Founders envisioned the amendment operating. Under the militialaws (first
colonial, then state and eventually federd), every household, and/or male
reaching the age of majority, was required to maintain at least one firearm in good
condition. To prove compliance these firearms had to be submitted for inspection
periodically.

Id.

[94] Compare Kates, Original Meaning, supra note 16, at 267, with Halbrook, supra note 18, at
160-62. Note that the Tennessee Constitution makes the same distinction between "keeping" and
"bearing" and that Tennessee courts--even before the right-to-arms provision of the Tennessee
Constitution was amended to make it explicit--held that the legislature retained the right to
regulate the "wearing" of arms. See State v. Aymette, 21 Tenn. 152, 156-57, 2 Hum. 154, 158-59
(1840), at 21 Tenn. 156-57, 2 Hum. 158-59 (distinguishing between "keeping,” "bearing,” and
"carrying" of arms); see generally Reynolds, supra note 37, at 661-65 (discussing this
distinction). Once again | emphasize the United States Supreme Court's reliance on Aymette in
United States v. Miller, 307 U.S. 174, 178 (1939), as evidence that thisis a point relevant to the
United States Constitution and not simply the Tennessee Constitution. Id.

[95] Kates, Original Meaning, supra note 16, at 267.

[96] 1d.

[97] 1d.

[98] See, eq., Col. Charles J. Dunlap, Jr., USAF, Revolt of the Masses: Armed Civilians and the
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